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Bret againſt Johnſon. 


nnn infoꝛmation fo2 the King by the Attozncy General againſt 
IF 8 Dir Robert Iohnſon Coz entrie into u houſe, and Cloſe in 
| 7, 34 Buckingham Town, called the Parſonage Cloſe, in February 
WILD 8 4. Tac. upon not guiltie pleaded a ſpectal verdict was found 
Fe) ie 

— 6 


N 


to this effect: that Queen Elizabeth mas ſeiſed in fee, in 
Ez (8 rightof her Czown of chelate Pꝛebends of Sutton Butking- 
bam, Horton, and Hordley in the Countie of Buck. where« 
of the place where gc. is parcel, and ſhe 20 Februarie 11. Eliz. granted to Hen- 
ry Seymor Lord Seymor the ſaid Pzebends fo; life rendzing 11. 8. 4. foz rent, 
and the Jurors fay, chat cheſe Letters Patents , by the command of che ſaid Lord 
Seymor were reſtored to be cancelled ; and he being ſeiſed pro ut lex poſtulat, 
Queen Eliz. 21. Mar. 37. Eliz. reciting the foumer Patent, Quas quidem litte- 
ras patentes, et totum jus, ſtatum, ticulum, terminum et interefle de et in pre. 
miſſis præfatus dominus Seymor modo habens, et gaudens ſurſum rediddit et 
reſtituit cancellandum, to this intention nevertheleſs chat we (ould make to him 
another patent, which ſurrender we accepted of by theſe pꝛeſents; ſhe by her pa- 
tent under the great Seal aſwell in conlideration of che (aid ſurrender, as foz other 
cauſes and couſiderations, demiſed and granted to the ſaid Lord Seymor the ſaid 
fourePzebeuds fo2 his life, the remainder, to Anthony Wing field fo; life, the re- 
mainder to Robert Iohnſon fo life tendring 90 l. 3 s. 3. d- f rent, and they 
found that there was not any actual ſurrender, 02 cancellation of the (aid Letters 
Patents of 11. Eliz. but reſtitut. ad cancellandum as befoze the making, and ac- 
ceptance of the ſetond Patent of 37. Eliz. and they found that there was not any 
Vacat made upon the inrolment of the Patent of 11. Eliz. and they found that 
10. April 37. Eliz. Anthony Wingfield, and Iohnſon granted to the Lord Sey- 
mor fo2 90. pears to commence after his death, oz foꝛſeiture of his eſtate, (f Wing 
field, 62 Iohnſon, oz one of them ſhould fo long live, and 20. April the ſame 
pear the Lord Henry Seymor granted to Sir Robert Iohnſon fo; 60. pears to 
begin after the death ok the ſaid Seymor, rendring 400. I. rent to him his Exetu- 
to2s 02 aſſignes; the Lord Seymor died 4. Iac. and Sir Robert lohnſon entred, 
upon which entrie this infounation was byought 2/ nap, that the Defendant ig guil- 
tie, and he divived the caſe into two points. Firſt, ifchere be any actual ſurrender 
of the patent of 11. Eliz.. becauſe there is not any recoꝛd thereof, and che Ring 
cannot take by bargain o contract if there be not a recozd of it, as appears by 5. 
E. 4. and 7. E. 4. 6. and Plowden in the Dutchy of Lancaſters caſe, foz as it is 
there ſaid, it agrees with the Majeſtie of 1 King to have a recoz of . things 
made 


" 
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Mich. 3. made by bim, 02 to him, and if a grant is pleaded to be made to the Ring, tis 
Jac. in the $9 to ſap quod non habetur tale Recordum, and here is no record, but a me- 


morandum inade upon it, fo: otherwile leaſea mavg hy Abbots beſope the vilſolu- 
Exche- Aa be ol recozd, becauſe aftcr the dilſalmion they wete all put in the 
7er. Tawex among the tecozos, but queſtionleſs choſe leaſes ate not of record, be- 
WWW | eee ade upon 2 atſojn the Lord Latimers 
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rote 4 Hl. 7. in Kelſo way, where Baron and feme leifed in right of the feme 
in Fee granted to the King, this is not good if the deed be not intolled, foz there 
they ofthe other ſide would have concluded che Tenanic ts ſay the contrarp, but chat 
the deed was inrgllep, and ſs by way ot admittance confeſs that a graut to the Ring 
is not gend, if the peed ve not iurolled: 3. Eliz. Dyer the Lord Dacres ſuiren- 
dred a patent of an office granted to him befoze Sir Nicholas Hare-Maſter of the 
Rolls, but the ſurrender was not recozded, noz the patent Cancelled, no} a Va- 
cat entred upon the infoiment, this is void, and nat be aided now after the 
death of Dir Nicholas Hare per optimam opinionem ; it Kemps caſe Dyer 
195. but it will be ſaid that it appears not there, that the ſurrendet was made in 
Chancerp, and therefoze viflers fzom our cale; but ſee 19. Eliz. Dyer 355. which 
is direct in the point, where an exchange ol land was with E. 6. bydeed acknows 
ledged to be intolled cc. but not intolled, it cannot after no2 be inrolled, no2 veſt 
ally intereſt in the Quecn either as heir, 02 Purchaſoꝛ, ſo herevp it appears that 
vefozeluroiment, an eſtate veſts not in the Ring, aud he ſaid that he had heard 
Popham late chief Juſtice ſay, that the opinion of the Judges was, that in this 
caſe nothing ven s in the Ring until iurolment, and foz that there was a pꝛivate 
Act made in 39. Eliz. to telie be this particular caſe, ſo the Memorandum makes 
the reco2d, aud not the delivery of the patent to be cancelley, but the opinion of 
Davets.ia 37. H. 6. 10. map be objected againſt me, where he ſaith, that il a man 
make a feofmenc to the King, and deliver he deen in the Cxchequer, oz at the 
. Rings Coffers, it is good without twrolment, which by the Court is intended foz 
goa, aud uot to a feofment made ta che Ring, ſoz this is only the opinion of 
Davera, which J denie to be lam, and alſo all this map be admitted fen law, and 
pet pzove nothing, foz when the partie ſurrenders co the Ring, and delivers the 
deed to be inroile>, ſo that he had done all which in him is to paſs the land to the 
King, thinit map aptly be ſajo in common ſpeech, that the tight ofthe land is in 
the King: becauſe he of right ought to have it after inrolmenc, although be hav 
not the p2opercie of the land befoze the Deed be inrolled, then if nothing veſt in 
che Queen in the pꝛincipal caſe befo2e the patent made in 37. Eliz. the mods ſub⸗ 
ſequent in the pat. ut will not help the matter, viz. quam quidem ſur ſum redditi- 
onem acceptamus per præſentes, becauſe the King had taben nothing befoze, and 
the recital in the patent concluves not the Queen; it hath been ſaid that the noe 
muakiug ofa Memorandum is thefault of the Clark, and this ſhall vat pꝛejudite 
the partie in ſo great a miſchief, but I anſwer that the ſame miſchief will inſue, 
| a man ſells land by indenture, and delivers it to the Clark to be inrolled, any 
be mrols it not within 6. moni ths, nothing ſhall paſs by the ſale, pet this is only 
the fünlt ak the Clark, but in this caſe he map have his action upon the caſe againſt 
th Clark, if ſo it he that he had paid all his fees, the fame law in the pzincipal cale, 
but admitting that, pet great miſchief will inſue if it be ſo that the eſtate ſhall paſs 
to the Ring befoze inrolment, fo2 then the eſtate and interoft ſhall be tried bytle 
Countrie, and not by the reco2d, andchen allo in what place ſhould a man ſearch to 
nde the Rings eſtate, and perhaps foz want of knowledge thereof every grant of 
the Ring will be avoided, and this would be a great miſchief co the ſubjects, but 
admitting that this ſhould be a good ſurrender without a Memorandum, 03 Vacat, 
pet this is not fhewed in this caſe, fo2 it appears not here that bis intent was to ſur- 
rener it, fo although he deliver up his Letters patents, pet his eſtate remaines: 
and then the conſidetation ofthe patent in 37. Eliz. being of a ſurrender of the firſt 
patent, and alſo of a ſurrender olthe Nate, if the eſtate be not ſurrendred as well 
N „ 
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as the patent, the conſideration is fo that falſe, and then the patent is voto, and Mich 
to p'ove that the eſtate remains although that the patent be lurrendred, it appears 4 | 
by Fiſher 12. H. 7. 12. where Tenant in tail ofthe gift of the King loſes his let- Jac. in the 
ters patents, his geit is not at a miſchief, foz he map have a Conſtat, and this Exthe- 
ſhali be good in evidence, but he cannot plead it, and this appears by the Preamble 4% r. 
ofthe Statute of 13, Eliz. cap. 6, Dean and Chapter Leaſe land, this ſhall be by ns 6. 
Deer, and in this caſe although that che leſſee redcliver his deed, it is no ſurren- 
der of the eſtate, but he ſhall not plead it without ſhewing a Oced of the aſſent of 
the Chapter; but he ſhall give it in evidence, and good, becauſe he had once a 
Died thcreof, as it appears by 32. E. 3. Monſtrance of Deeds, and it appears bp 
32. H. 8, Patents Br. 97. that il che Kings Patentee lole his letters Patents, he 
wall have a Conſtat, and by 32. H. 8. ſurender Br. 51. and 35. H. 8. tail: that 
ik che King give in tail, and the Donee ſurrender his Patent, the tall thereby is 
nat extinct, ſo although letters Patents are neceſſary foz pleading of the Kings 
Grant, pet they are not requiſite fo2 the eſſence and continuance of the eſtate; alſo 
it is found that the ſaid Patents were reſtored to be cancelled per mandatum Do- 
mini Sey mor, ꝶ᷑ it is not fouud what manner of authoritie the Lord 8. gave, noꝛ found 
to whom the letters Patents were delivered, noz at what time, and peradvens« 
ture they were delivered after che ſecond Patent made, aud then is the ſecond Pa- 
rent falſe, becauſe then there was no ſurrender, aud this is one of the reaſons put 
in Kemps caſe 3. Eliz. 195. 
The lecond point admitting that there is no actual ſurrender, ik not withſland⸗ 
ing that, the Patent of 37. Eliz, be good, and as to that, I ſayifchis Patent ve 
good, it is becauſe the Queen had recites the particular eſtate, and cherefoze is 
not to her damage, 02 becauſe the ſecond Patent is a ſurrender in law of the firſt, 
and the rather becauſe it appears to be the intent ion of the Queen, that the accep- 
tance ſhould be a ſurrender by theſe wozds, quam quidem ſur um redditionem ac- 
ceptaqus per præſentes; aud as to the ficlt reaſon it ſeems to me, that the Queen 
recites this as a particular eſtate determined, and not as an eſtate continuing, fo2 
by theſe woꝛds modo habens et gaudens it appears that the meaning of the Queen 
was, that the Lord Seymor had not an eſtate continuing in the intent of the Queen 
at the time of the making of the ſecond Patent, but the Lord Chandos caſe in 
Coo. 6, fol. 55. ſeems to inpugne me in this opinion, where the King made a 
gilt in tail, and afecrward by Patent reciting the fozmer Grant, and allo that the 
Pacentee had delivered up the Jateut into the Chancerie to be cancelled, by 
dertue whereo he thought himſelf to be ſeiſed in demeaſne as of fee, did grant che 
lands unt the ſaw Donee in fee, in that caſe it was adjudged that the reverſion 
did paſs unto the Donee, although the wozds of the reverſion were not contained 
in the Patent: although that the Ring in that caſe did think chat he granted a po« 
ſeſſion, but the reaſon of that was, that although the Patent was not inrolled, pet 
by law it ſhould have been ſurrendxed unto the King, nevercheleſs becauſe that 
was the collection of che Ring, and not the fuggeſtion of the partie that the Ring 
was leiſed by vertue Fc. therefoze the collection being kalle ſhall not make the Pa⸗ 
tent void, fo2 all there that came of the ſuggeſtion of the partie is true, but our 
caleis otherwiſe, fo2 here the intention of the Ring was, that he had the land in 
paſſefſ;on when he had made the grant, aud in truth he had but a reverſion : alſo if 
the Patent (ould be good, great pꝛejudice would oz mightenſue to the Queen there⸗ 4 
by, fo2 put the taſe that the Queen had annexed a condition to this leaſe, oꝝ that , 
ſhe had reſer ved a greater rent upon it, this condition, 02 increaſing of the teut 
was the cauſe that the Queen had made this gzant, and that if the ſecond grant 
ſhould be good, and the firſt not determined, that the Grantee may claim his fir 
eſtate, and ſo defeat the Queen ol her rent, and ok his condition co have beneſtt of 
either, and this was the reaſon why the Patent was adjudged void in the caſe of 
Barwick Coo. lib. 5. fo. 94. becauſe ſome parcels were not ſurrendred to the 
Queen, and therefoze they were not _ to conditions, 02 rent reſerved upon 
2 42 the 
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the ſecond Patent: and foz a ſecond reaſon he argued that the acceptance of the 
ſecond Patent is not a ſurrenper in Law of the firſt Patent, becaule the firſt Pa- 
tent is mcerlp void, as it appears in Fulmerſton and Stewards caſe Plowden 
107. that the reaſon why the taking of a ſecond leale ſhall be a ſurrender of the foz» 


mer is, becauſe both the eſfatcs cannot be in one and the ſame Parſon at one and 


the ſame time, but this reaſon holds not in our caſe, becauſe no ctate paſſeth by 
the lecond Patent in regard it is void, and therefoze this caſe map be reſembled 
unto the laſt caſe in 23. Elz. Dyer, where a man taking a ſecond benefice incomes 
patihle without diſpeuCſation, doch not make the firſt benefice void by the Statute 
againſt luralities, becauſe he never wag a lawful Parſon of che ſccond benefice 
in teſpect he never ſubſcribed to the Articles accozding ts 13. Eliz. cap. 12. and 
in Harries and Wings caſe the ſecond Patent was voſd : but a third reaſon was, 
he thought that theſe woꝛds Quam quidem ſurſum redditionem acceptamus have 
not aided this Grant, foz the ſecond Patent is made in conſideration of a ſurren» 
der made by the Patentee, and therekoze there ought to be a good ſurrender made 
by hin, oz otherwiſe the conſiperation is falſe, foz the King in conſideration of a 
ſurrender made doth grant lands where in ſacto there was no (ſurrender, as it the 
King grant black acre in conſideration of a ſurrender of white acre, which in facto 
was not done, this grant is void: alſo this appears by thele wozds modo habens 
et gaudens ſurſum reddidit et reſtituit &c. that the intention of the Queen was, 


that the Lord Seymor had ſurrendred befoze, and that he had no eſtate at this time 


of the making ol the grant, foz theſe woꝛds modo habens et gaudens ought to be 
interpreted accopding to the rules of Grammar, and fo2 that in 9. H. 7. 16. b. 
the Court conſulted with Grammarians touching the expoſition of Latine wozds 
and was by them directed, and he ſaid that this wozd modo had divers lignificatt- 
ons, fo; this lignifieth nuper, interdum, aliquando, but meft p;operly it ſigni- 
fieth nuper, or interdum, modo Paratus eat, Codrus erit ſubito, qui modo 
Crælus erat, modo ad hunc diem &c, there it lignifieth the * Tenle, 02 
time, but in the pꝛincipal caſe, if modo ſhould ſigniſie the pꝛelent tenſe, then it 
would not ſtand withthis wozd ſurſum reddidit which is the peter tenſe, but if 
here it be conſtrued that modo ſigniſieth the pzeſent cenſe, this may well and 
with ſurſum reddidit, and the meaning of the Queen ought to be taken to be that 
the Queen was deceived, and the Patent valid, although in the p:incipal caſe here 
was agood ſurrendec befoze the ſecond patent, pet until agreement nothing veſts 
in the Queen, and therefoze if a man pleads a (ſurrender made by the leſſee to him 
in reverſion, he ought to plead au agreement to this ſurrender, and 13. H. 4. that 
this is not in him befoze agreement and entrie, and 32, E. 3. Bar 262. that un⸗ 
til agreement nothing veſts in him; it was lately adjudged in the Common Pleas, 


- where an incumbent had reſigned pet until che ozdinary did agree unto it, he re- 


mained an incumbent ſkill, and fog chat in aſmuch as the Queen had not agreed 
befoze the ſecond Patent made, nothing veſteth in her till then, and chen ſhe wag 
deceived, koꝛ ſhe thought that ſhe was in poſſeſſion thereof at the time of the grant, 
and therefoze he concluded that he conceived the Patent was void. Brock to the 
caucrary; and he divided the caſe into three points. F irſt, whether here be an 
actual ſurrender found to be made in Law. Secondly, if che acceptance of the 
ſecond leaſe be good, o; if the Queen reciting the eſtate, and that he had ſurren- 
dred which the Queen had accepted, and that in conſideration thercof ſhe made the 
Grant, whether this be made good althgugh there be no actual ſurrender. Third- 
ly, admit that here be no actual ſurrender in facto, whether this grant be aided 
by the Statute of 43. Eliz. cap. 1. but firſt befoze he would enter ints his argu» 
ment, he ſaid that be would waſh away the Rubs caſt in his wap to make his wap 
the ſmoother, and firfwhere it hath been ſaid, that if the Queen ſhould take by 
contract, 02 bargain without recozd that great milchief would inſue, fo; by that 
means the Queens title ſhould be tried by the Countrie: and in p2oof thereof he 


cited the Lord Latimers caſe iu 12. H. 7. 10, 11. Which he thought to be or 
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ricle fop that purpoſe, fo there ie opinion of the Court was delivered concerning Mich. 32 
Jac. in the 


the ſhewing fo2th of Letters Patents, but not concerning matter of inrolment, 
allo the caſe was of an eſtate of inheritance to be conveyed fzom the Ring, but the caſe 
now in queſtion ts but fo2 an eſtate fo2 life, which map in law moze eaſily be deter. 
mined than an eſtate of inbericance conveyed : allo the caſeof 19. Elia. Dyer 355 

cited of the other part pꝛoves not this caſe, fo firſt che queſtion was not there whe ; 
ther the King cook any ching without tarolment, but whether the Deed may be 
inrolled in the time of another King. Secondly, if this be confeſſed chat the King 
there ſhould cake nothing without inrolment, pet this is not like to our caſe, foꝛ here 


this is but to merge a particular eſtate which differs much tzom the caſe of convep- - 


ing of an inheritance: alſo this is confeſſed if there had been a Memorandum 
made in the Pargent, then the ſurrender had been good: and the want th. eof is 
the laches of the Clark, and then if it ſhould not be a ſurreuder befoze the Memo- 
randum made, the Clark ſhould make the ſurrender, and not the partie: aud as 
to the Book of 37. H. 6. it is not auſwered, foz co lap, that the King 
hath no right to the thing granted befoze inrolment, but that he bath the pzopertte, 
that caunot be: and to that which hath been objecced, that there doch not appear 
any intention of the ſutrender, becauſe that although the Patents are ſurrendred, 
the eſtate remained, the Book of 32. E. 3. Monſtrance of faith 178. pꝛoveth noe 
thing, fo there it is (aid, that a man may plead, that a Dean and Chapter did not 
leaſe modo et forma without ſhewing any Deed, fo2 there this pleaving is not 
to deveſt anp thing out of cc. and alſo it appears in the pzincipal caſe, that his 
intent was to ſurrender, fo» the Jury do finde chat the Letters Patents were re- 
ored by the command of the Lord Seymor to be cancelled : aud co that which hath 
been objected, if the ſecond Patent ſhould be good, that the Queen might loſe 
her Rent, oz condition, becauſe the firſt leale hath his continuance ; to that J 
give anſwer, that the firſt leaſe hath not his continuance, aud therefoze no loſs can 
gꝛow ts the Queen:and to that which bath been objected, that the Queen is deceived, 
it appears by theſe woꝛds modo habens &c. reſtimit &c. that the intention of the 
Queen was, that the Lozy Seymor had ſurreadred his eſtate befoze, and that he 
now had nothing, becauſe that the woꝛd modo being jopned with the woꝛd redd dit 
ſiguifieth the time paſt, but as to that it ſeems ta me, that although ( modo) poe- 
tica licentia in the ſtrict conſttuction of Grammer map ſigniſle the time paſt, pet 
the ſignification thereof ſhall not be ſo taken in the letters Patents, fo2 there it 
ſhall be taken in common conſtruction, and not to the deceipt of che King, and 
therefoze in the Dean and Chapter of Briſtols caſe 7. E. 6. Dyer the woꝛds are 
nuper in Tenura I. S. et modo in Tenura A. B. there nuper is taken fo the time 
paſt, but modo fot the pꝛeſent time: and in 11. II 7. Rogerum Towneſend 
modo militem is to be intended that he is now Knight, and not that he was &# 
Knight in time paſt, and nor now; alſo it is ſo to be obſerved here, that cheſs 
wozds (habens et gaudens ) are annexed to this wozd mod; both which are in rhe 
p2eſent time, and reſtituit comes afterwards, and ſo modo is nor annexed to 
reſtituir, but unto habens et gaudens, alſo although che wozd ſhall be referred 
unto reſtituit, pet all map well and together, fo2 reſtituit may be referred unto 
the time pzeſenc, as ſiquæ fuerint in 35. H. 6. 11. and to that which hach been 
objected, that until the Queen agrees unto the lurrender, the eſtate is not in the 
Queen, he thought that where Tenant foz life ſarreaders befoze agreement, he 
in the reverſion is Tenant to the Przcipe , although he ſhall not maintain a Creſ · 
paſs befoze encrie, fa by 21. H. 7. 12. it appearech that an eſtate fo2 life may be 
determined aſwel by wozd as bp ſurrender, ſo in 9. H. 7. where che Tenant dies 
without heir, the freehold is immediatelyin the Loꝛd, but yer he hall not have 

an action of Treſpas befoze entrie: now as to the firſt point he conceived it to be 

an actual ſurrender although there be no Vacat made, no2 any Memorandum, 

gud ts examine it he did relate what Acts might make a ſurrender, and to that pur- 


4. 


pole he (aid, Hat wozds being uſed which do pzove au aſſent of the Tenant, * 
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he in reverſion (hall have an eſtate , that ſhall be a ſurrender without expꝛeſs woꝛds 
of a luirender, fo2 a man may ſurrender by theſe wozds Remiſit, oz reſignavit, 
foz che woꝛds are not material, if ſo there be lubſtance, as in 40. E. 3. placito 14, 
and 40. Aſſiſes pl. 16,1f a leſſee fo; life ſaith to his leſſo2 , that pou (hall enter, 
aud J will chat you (hall have this land, this is a good ſurrender. So in 28. H. 8. 
Dyer 33. it a Termoꝛ agree that be in the reverſion ſhall make a feofment, that 
is a ſurreuder, fo in 8. Eliz. Dyer 251, 252.4eſlee fo? life is content thet he in 
the reverſion ſhall have the land, and his intcreſt, that is a ſurrender, but in that 
caſe it appeared that a rent was reſcryed, and an agreement that the leſſee (ould 
have it againe, if he ſutbiedthe leſſop, and therc foze appearing plainly that it was 
not intenved to paſs by wap of ſurrender, it was at the {aſt adjudged no ſurrender, 
ſo in 14 1H,8.the Grantee of a Rent did ſurrender the Deed, and that held co be 
a good lutrender of the Rent: it is doubted in 2. Eliz. Dyer in Sir Maurice 
Birkleys cafe 156. if the ſurrender of the Patent of an Office, unto e maſter of the 
Chancerie out of the Court be good without deliverte of the Patent to be cancelled, 
but that Book pꝛovech nothing, but that a deliverp of a Patent to be cancelled 


ſhall be a good furrender though the Patent be not cancelled in facto: it hath 


been objected, chat it matters not what commaudment the Lord Seymor did give, 
no} in what Court the Patents were given up, no; betoze whom; but to that he 
{aid inaſmuch as it is found, that che Patents were given up by the command- 
ment of the Lo.d Seymor to bi cancelled, that being it was by his command, it 
was his own ſurrender: alſo it appears that the letters Patents were under the 
great Seal of England, which alwapes iſlueth out of the Chancerp, and there- 
foze it cannot be cancelled in any other Court, and it ſhall be intended, that they 
were given up to be cancelled there, alſo this wozd reſtitait ſignifieth to reſtoze, 
and a man cannot reſtoze any thing but where he had it, and he had it out of the 
Chancery, and therefoze it ſhall not be other wile intended but to be there reſtozed, 
ſoin Baggots Aſſiſe 9. E. 4. 7. it is pleaded Quod reſtituit litteras Patentes 
Cancellandas, and ſheweth not to whom, no where, and it was held to be very 
good: but it is there pleaded Quod ſui ſum reddidit Patentes Domini Regis, 
and ſhe wed in ſpecial to whom they were ſurrendred, becauſe it may be to any that 
hath power at the time of the ſurrender, but a man cannot reſto2e ugto any, but 
ſuch a one who granted unto him, and cherefoze needs not ſhew unto whom he did 
reſtoze : and theſe wozds reſtituit Cancellandas are no new wo;ds, but uſually 


- uſed in ſurrenders of Patents, as it appears by 9. E. 4.9. and in Altonwoods 


caſe Cook lib. 1. and there the not entring of a Vacat doth not hurt, fo2 it was 
the fault ofthe Clark: and Sir Maurice Barkleys caſe in 2. Eliz. 176, cited 
befozedoth not queſtion it, chat the entring of a Vacat Gould be material; 
but thequeſtion here is, becauſe he did not deliver them up to be canceiled; in 
the Lord Darcies caſe Dyer 195. the jury didthink that there was no ſurrender 
at all, but the Book-doth not warrant but that there may be a ſurrender without 
a Vacat: and he ſaid, that at this time the matter is depending foz Saint Savi- 
ours in Southwark if it be a good ſurrender without a Vacat entred, and no 6. 
pinion as yet given in that caſe : aud where it hath been objected, that there is 
no actual ſurrender until that the Queen hath agreed, and 8. and 21, H. 7: cited, 
that where a man pleads a ſurrender, he mult allo pleadan agreement, pet becauſe 


the agreement cannot appear by any Recozd, that the partie can pꝛocure to be made 


of it, it ſhall be good, although there be no retozd made of thai agreement; pet 
in this caſe, the Queen doth agree, as appears by the woꝛds in the ſecond Patent, 
Quam quid em ſurſum redditionem acceptamus &c. Secondly, admitting there 
is no actual furrender in this caſe, pet if when che Queen did recite the particular 
eſtate, and that ſhe had accepted the ſurrender thereof, and in conſideration of it 
ſhemaketha grant, whether this ſecond Patent ſhall be good, and it ſeemech 
that it chall : andtherefoze it appeareth by 37. H. 6. 18. that the taking of a ſe. 
cond leaſe ſþall be a ſurrender of the fozmer : and in Corbets caſe 11. Eliz. Dyer 

280, 
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z. Butler and Bakers caſe accopdiugly fo. 27. & 28. but if the Ring be to ſuſtain 


the King did intend to have the actual poſſeſſion where in facto he had not, pet be- 
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280. & 4. Mar: Dyer 140. although the firſt leaſe be by deed indented, and the Mich 

ſecond but by wozd: and in Ives cale Cook lib. 5. 11. acceptance of a future . . 

leale is a ſurtender of a leaſe in poſſeſſian; and to that putpoſe 1s 2 1. H. 7. 14. H. Jac. wee 

8. 15. 31, Aſſiſes placito 26. and other Books, and in 3. Eliz. Dyer 2co. the Exche- 

King granted a houſe foz years, and atter did grant to the Patentee the cuſtody 77%“. 

of the houle with a fee, and the Patentee accepted the fee, aud it is therc daubt⸗ 

ted it that ſhall be a ſurrender of the Term, and the maiter was Compounded, *' f 

but he laid that he heard chat the opinion ofthe Judges was, that the acceptance 

of the cuſtodie and fee was a ſurrender of the Term, by that J do tuf:r, that there 

ſhall be a ſurrender by implication aſwell where tie King is partie, as where a 

common perſon only, firſt, if a ſurrender be effectual, it is ſufficient although ic 

be not fozmal, becauſe it wozkech as much pꝛollt co the Ring, and the ſurrender 

in this caſe was at the ſame inſtant that the Queen did Seal the letters Patents, 

fo} the eſtate pallech fzom the Queen without deliverp : and it appears that the 

intention ofthe Queen was not to habe any actual peſſefſion of that, by cheſe 

woꝛds ( modo habens et gaudens : ) but it hath been objected iu as much as this 

lurtrucet was at an inſtant, that it ſhould be void; becauſe that in inſtants the belt 

{hall be taken foz the King, yet it ſeemeth to me that it is good, as in the caſe of 

49- E. 3. 5. a. a man deviſeth Burgage land holden of the King, and die th with- 

vut heir, this deviſe is not good againſt the King, becauſe che deviſe taketh not 

effect until the inſtant of the de vilozs death, and at chat inſtance alſu doth the title 

of the King begin by death without heir; and he cited Plowden 108 & 109. in 

Fulmetſtons caſe, fo2 the expoſition of theſe wo2zds (not now in being) within 

the Statute of Monaſterics ; and if in that caſe iſſue had been taken, whether ic 

had been aſurrender oz not, it ſhould have been found to be a ſucreuder, becauſe 

it is a ſurrenderin the law, as it was in Thetſores caſein the Common Pleas p. 

28. Eliz. Rot. 122. in waſt, Baron and Feme Donees in tail make a leaſe foz 

life, the husband dieth, aud the wife diſagreech to the leaſe, aud the iſſue was, 

if the husband and wife didleale, and it was found that they did not leaſe, becauſe 

now by her diſagreement it is become in law not the leaſe of the wife ; Cook lib. 


any loſs by the conſideration if that were falſe, then (hall it make the Patent void: 
as it is in 9. H. 6. where the King was deceived in the value, ſo 18. Eliz, Dyer 
352. whece there was a lols in eſſe ; but it is contrary where there g20ws no loſs 
to the King as 26. & 28. H. 8. of a thing paſſed: becaule the King is not to ha ve 
beacfit of it, the Lord Chandos caſe is not anſwered on the other ſive, fo2 there 


cauſe that was only a recital and Collection, in the matter in law it doth us hurt, 

ſo in the pꝛincipal caſe, and ſo tf the Ring grant a Mannoz alchough he hath but a 

reverſion of it, pet it ſhall paſs without the wozd reverſion 7. Eliz. Dyer 233. 

and the Kings Patent allo ſhall be ſo conſtrued, that one part map ſtand with as 

nother, viz. that the Lord Sey mor now having the eſtate Fc. doth reſtoze unts 

us, c. the which we do accept gc. as in Sir John Molins caſe 40. Elia. Cook: 

6. Lozd, meaſae, and Tenanc, the Tenant was attatuced of Treaſon ; and the 

King did grant the land, tenendum de nobis & c. ſuis noftris et aliis cap. dumi- 

nis feodi illius per ſervitia inde debita, et de jure conſueta. Oe ſhall in that 

caſe hold of the meſne as the Tenant held befoze, foz if he ſhould hold ofthe King, 

the woꝛds ſubſequent would be void; and fo2 that cauſe ſuch a conſtruction ſhall 

be made that all map and together; now fo2 the third point, admit chat the ſur- 

render is not good, pet it is aided by the Statute of 43. Eliz. cap. 1+ which aides 

all grants aud ſurrenders gc. to 02 fzom the Queen: the claulcs-foz conveyances 

tothe Queen are with reſtramt, but fo2 the cauvepances of the Queen tbere are 

certaincxceptious, our caſe is within that part of the Statute which telates unco 

the 25th. pear of her Raion, and our cale is wichin the wozds of the Statute, 

via lurrenders, and ſurrenders wi;hin. the Statute are ſach as arg ſurrenders 
. fo 
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- Mich z. to acommon intent, and therefoze where the partie hath done that in himlieth, but 


Jac. in the ſome thing is to the perfection of a ſurrender, that is aided by the Statute: alſo 
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by this woꝛd alfurance in the Statute a purchaſe without deed is not aided, by a 
good aſſurance a ſurrender without deed is aided within the Statute, oz elſe the 
Statute ſhouldſervefo2 little oʒ usthing, the Statute of confirmations of letters 
Patents hath the ſame wozds. That the Statute of 43. Eliz. hath, and upon 
18. Eliz. it was reſolved in 27. of Eliz. in Huſſeys caſe, that if Tenant in tail be 
and the reverſion is granted ro Queen Eliz. this is good, and aided by the Sta: 
tute, ſoif a man gꝛant lands to the Ring, but the Decd is not inrolled, this allo is 
aided by the Statute, and where a grant ſhall be good at the Common Law by a 
Commonperſou, there the like grant made by the King is made good by the Sta- 
ence, aud there was a caſe in the Datchy Chamber Trin. 37. Eliz. between Ca- 
vendiſh and Bateman, where the Queen did grant Turbarp within the Manno 
of Lady Meadows within the Countie of Darby unto Bateman fo} 21. years, 
Bateman thereof makes a meadow, and afcerwards the Qucen in conſideration 
of the ſurrender of the firſt grant, doth grant the ſame unto him fo2 40. years by 
the name of a meaddw, and although he made no ſurrender, pet by the taking of 
rhe grant it was reſolved that it wasa good ſurrender, becauſe chere it was but 
of a particular eſtate, but otherwiſe it ſhould be of fee, foz a fee cannot be ſurren- 
dered by implication : Dodderidge Serjeant of the King, argued that the De- 
fendant is guiltie of intruſion and he divided the caſe into two parts only, the 
firſt whether there be a ſufficient conſideration at the Common Law, to make the 
ſecond Patent void, the ſecond point admitting that there is not a ſufficient con⸗ 
ſideration by the rule of the Common Law, whether che defect chereof be aided by 
the Statute of 43. Eliz. and he argued that the ſurrender, which the Queen inten⸗ 
ded to be the conſideration of the grant, was an actual ſurrender alreadie perfected 
befoze che gzant, which doth plainly appear to be. ſo as he took it by the woꝛd ſur- 
ſum redditionem, and he ſaid that he could not ſo have that wozd in the Pꝛeter- 


perfect Tenſe, as it would be ſupplied by an act of che Pꝛeſent Tenfe as is pꝛeten · 


ded, viz. that the ſurrender is to be made by che acceptance ofa new grant: and 
he vouched 35. H. 6, alſohe thought her to intend an actual ſurrender ko an other 
reaſon, viz. fo2 the wozds nobis ſurſum reddidit et reſtituit cancellandum, 
the which cannot be pe2fo2med without an actual ſurrender, fo2 otherwile there 
is no reſto2ing:and he vouched 18. Eliz fo. 437. & 43. E. 3. fo.19,where it is 0b» 


ler ved, that if a wife do not remain with an Adulterer with her own acco2d #c. altos 


ther reaſon, the Queen did inte nd an actual ſurrender, becauſe of the wozds (ea 
intentione) which (mplie a ſurrender to have been actually pꝛetedent; another 
reaſon was fo2 that hereby the acceptance of the ſecond Patent there is no ſurren- 


der wzought ofthe fozmer eſtate in the Law, until atter the acceptance of the 


ſecond letters Patents, and ſo the Queen deceived in the time: and be vouched 
the caſe of Totnes in 40. Eliz. in the Kings Bench, and Savages caſe in 9. H. 
8. Carrels Rep. fo. 195. and here it appeareth, there was no'ſurrender upon re- 
coꝛd pꝛecedent unto the (econd grant: alſo it ought co have been found by a lpect- 
al verdict, that the ſetond letters Patents were granted at the ſuit of Seymor, o2 


. Otherwiſe the granting of them co him makes no ſurrender of his fozmer letters 


Patents, and then it follows that they are not ſurrendred pet. And where it hath 
been objected that the Queen uſeth theſe woꝛds in the ſecond letters Patents, 
quas quidem litteras patentes prædictus Seymor modo habens et gaudens, and 
therefo2e it muſt be intended ſhe takes notice that che firſt letters Patents were 
not pet ſurrendred, fo2 then ſhe would not ſap (modo habens et gaudens ) he 
anſwered that this woꝛd modo ſignifieth the time paſſed, oz the time p2eſently 
loꝛ to paſs, aud the wozd habens cannot be taken in a legal ſenſe, no otherwiſe then 
the wozd being is taken in Dockwrais caſe, 27, H. 8, fo. 19. and ſo theſe wojds 
modo habens et gaudens, ſignifieno moze but chat once he had an eſtate ; alſothe 
Queen is deceived in this wozd acceptamus, foz-ſhe cannot in the Law be ſaid — 
acc 
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— ok that which by the Law is not veſted in her: alſo he (aid that an actual Mich. 
ſurrender ought to be an actual giving up of ſo much as the Patentees received of p l T 
her grant, as it appears 14. H. 8. 21. E. 3. Brook Prerogative go, 7, E. 6. Dy- Fac. in the 
4 er Sir Maurice Barklies caſe 2, Eliz. 159. Sic Ralph Sadlers caſe, that a dupli- Exche- 
1 cat is not ſufficient if the letters Patents be ſurrendrep and cancelled 3. Eliz. Dy- 77. 
2 er 195. and he ſaid that the ſurrender which the Queen intended, ought co paſs — Vo 
| an eſtate f2om the partie ſurrendring which is not ſo done here: and where it hach 
been 8bjected that che ver p delivery in the Court made of the letters Patents is a 
ſurrender of them, by the opinion of Davers in 37. H. 6. fo. 10. he ſaid that this 
book was no Law as it map appear 12. H. 7. fo. 12. Carrels Reports: al- 
though in that book alfo Vavaſour agreeth with Davers : and where ithath been 
objected that here is an actual ſurrender made, pet the intention of che Queen 
ought to be obſerved to make it an effectual ſurrender, oz otherwiſe though ſhe 
hath no loſs by the ſurrender that is made, pet is it no effectual ſurrender, ag ap⸗ 
pears by 18. Eliz. Dyer 352,. and ſo alſo was the caſe ofthe Iſle of Man: allo 
Dir Henry Seymor did not in this cale all that he might have done for the perfect- 
ing of this ſarrender, foz he ought to have ſeen this his ſurrender recopded, as it 
appears by the book caſs of the 1 x. H. 4. where it appeareth that if I be bound co 
levie a fine I ought ta ſue foꝛth a writ of covenant 02 dedimus poteſtatem, and do 
all ſuch other acts as it may make it a good and perfect fine in Law. Secondly, 
he took it that the Statute of 43. Eliz. did no whit aid this cale, foz that makes =P 
no ſurrender to the Queen to be a good ſurrender, but only au actual ſurrender 
# which here is wanting, and the Statute in no ſo2t extendeth co a ſurrender in the 
Law, fo the ſurrender which this Statute intendeth to aid, ought co be a ſurren⸗ 
derconveptug and alluring c. and this ſurrender in the law convepeth nothing but 
only extinguiſheth, and foz that purpoſe he put this caſe, if A. take anewleaſe of 
the Queen in 27. by indenture and this is of his own land, this Statute of 43. 
Eliz. doth not make ſuch a kind of convepance in the Law, by Eſtoppel good to veſt 
the land in the Queen by this Efoppel which is a conveyance in the Law, unto 
the which the Lozd chief Baron Tanfield (aid, inſiſt not upon a labour of that kinde 
fo: it is plain enough, becauſe the Queen being partie chere can be no CRoppel 
as to any part in that caſe, alſo as to that part of his argument Mr. Walter a- 
greed on the other ſide, and alſo he ſaid, that if a grant of the Queeen were void 
at the Common Law foꝛ default oz want of conſideration, this Statute aids not; 
Walter for the Defendant, and he divided the caſe into foure points, the firſt whe- 
ther the Tenant foz life by che Kings guift by ſurrendring/hts letters Patents hath 
alſo ſurtendred his eſtate, Secondly, if the ſurrender in this caſe made be de⸗ 
fectiv? only fo2 want of matter of circumſtance as the inrolment c. whether ſuch 
defects are ſaved by the Statute 43. Eliz, Thirdly, whether in this caſe an actual 
ſurrender be the conſideration meerly which moveth the Queen to grant, oz what 
ſhall be intended the conſideration in this caſe. Fourthly, admitting that an actut- 
al ſurrender is the ſole conſideration in this caſe, then whether a Patent ſhall ve 
adjudgꝰ o void fo2 default of ſuch conſideration, foꝛ a falſe conſidetation doch not auoid 
a Patent, but a falſe ſurmiſe doth firſt when the Kings Tenant fox life doch lur⸗ 
render 02 give up his Patent (although without deed ) yet with luch circumſtan- 
ces as the law requireth, the ſurrender is good: fot although a ſurrender of letters 
Patents made by the Kings Tenant in tail will not make eſtate tail void 02 deter. 
mine, as it appears by the book caſe of 35. H. 8. title ſurrender and Cook 6. the 
Lord Chandos caſe, pet the bare giving up of the letters Patents by a Tenant 
fox life is a ſurrender of his eſtate, ſo here in this caſe is ſome p2oportion between 
a Tenant fo) life of the Qeen, and a Tenant fo life of a Common perſon to a- 
mount to a ſurrender, andcherefoze it appeareth by 43. E. 3. that a Tenant foz 
life map ſurrender without deed; and wichout livery and fzom the land, but a Te* 
naut in tail map not do ſo : alſo if a Common pezſon hath a rent o2 other thing 
which cannot pals but by deed, pet a — of ſuch a rent ſhall be good oy : 
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bare delwerie up ol the deed ik he hath but an effate fo2 life in the Rent: and this 
alſo, although it be but to the diſleiſſoꝛ of the land out of which &c: the ſame Law, 
he took it of a particular Tenant kz lite of years: alſo 32. H.8. Brook Patents 
97. it is made a doubt whether the eſtate tail of the Kings Donee be determinev 
and gone by ſurrendring of che letters Patent, and he referred that if thought 
worthy of a doubt whether it ſhould be a good ſarrender of an eſlate tail, they 
would have held it clearly a ſurrender fo2 an eſtate fo2 life: and it was admitted 
3. Elia. Dyer fo. 193. Mack-Williams caſe, that if in the p2incipal caſe if a Vacat 
oz cancellation had been, the ſurrender had been good actually without queſtion ; 
and S12 Maurice Barkleys caſe cited on the other part pzobes the ſame alſo, foz 
there it is admitted, that if the letters Patents had been given up, there had been 
a perfect ſurrender. And 40. H. 3. fol. 5. Belknap held that a ſurrender may 
be by wo2d, which is to be intended by giving up the Patent: and that appears by 
Rolfs caſe in Dyer, that a voluntary ſurrender needs no Conſtat: alſo where it 
hath been objected that the ſpecial verdiet in this cale hath not found in what Court 
the ſurrender was made, he anſwered, that the Law ſhall intend it to be made in 
the lame Court from whence the letters Patents did iſſue, fo2 a ſurrender cannot 
be good bi ing made in another Court, and thercfoze it muſt needs be intended the 


_ fame Court: and he vouched 11. Ed. 3. fo. 1. and 18. Eliz. Plinies Caſe and 


72 


Covel and Cabels Caſe in Banco Regis 38. Eliz. wherein a ſpecial verdict it 
was holden that all things neceſſary fo2 che perfecting of that che Jury hath found 
to be done, muſt be neceſſarily intended concurrent. Decondlp, the want of 
circumſtances in a ſurrender are perfected and ſupplied by the Statute of 43. Eliz. 
fo) although matters of ſubſtance are not aided. within this Statute, pet matters 
of circumitances are aided, And he ſaid that all che defects in this Caſe are mat- 
tezs of circumſtance, and to pꝛove that the vefects in this Caſe are only in cir- 
cumltance, he ſaid that there are three pꝛincipal defects in conveyances which are 
meerly matters of circumſkance and aided within this Statute, the firſt is meerlp 
wait of fozm in a conveyance, and that ſuch a defect is aided, he cited Huſſies 
Caſe to be adjudged accopdingly ; the ſecond is where wozds are wanting in a con- 
vepance, and that ſuch a cotibeyance is aided by this Statute, he cited the opt- 
nion of Popham and Gawdy in 44. Eliz. in a cauſe depending in the Chancery: 
the third matter of circumſtance is where there is want of ſome matter concerning 
the executing of an eſtate, and that ſuch defect is only matter ofcircumſtance and 
aided within this Statute he cited Morley and W hartons Caſe to be adjudged 


7. Eliz. iu the Common Pleas, that the default of not inrolling is aided by this 


Statute, and Mack- Williams and Kemps Cale cited in Dyer befoze, pꝛoves 
this to be but matter of circumſtance, and fo2 that he thought the ſurrender in the 
p2tvcipal Cale wanting nothing but inrolment is aided by this Statute : alſo in 
the argument ofthe ſecondpoint he hews what defects in conbepances ſhould be 
accompted matter of ſubſtance and ſo not aided by this Statute of 43. Eliz. and 
to this purpoſe he held: chat all diſabilities of. the perſon in a grant is matter 
ofſubſtance, and ſo not aided within this Statute ; and he cited Twynes Caſe 
32. Eliz. in the Exchequer to be accopdingly. Secondly, he geld that the nature 
of an aſſurance is not aided by this Statute, and therefoze if a man hath power 
to grant an eſtate by fine, and he doth it by Deed, this is uot aided by the Statute, 
fo) this is defective in matter of ſubſtance, and he cited Wiſemans Caſe, and Sir 
Hugh Cholmleys Caſe in Cook |. 2. alſo he ſaid if a man give land to the Ring 
and his hetrs to have ten pears after ſuch grant, this is not made good by the Sta⸗ 
tute. Thirdly, whereas it may be Collected, chat becauſe it is found in the ſpe- 
ctal verdict that an actual ſurrender was the cauſe which moved the Queen to 
grant, 02 thatit appears to be che cauſe, he held that no couſiveration plainly ap- 
peareth but only by relation to a conſideration befoze mentioned, and be ſaid that 
theſe woꝛds uſed by the Queen viz. (modo habens et gaudens ) ſhew that the 
Queen took notice che ſtate was ſill injoyed notwithſtanding the delivery up of the 
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letters Patents z and therekoze it cannot be intended by the verdict that the Queen Mich 
intended an ectual lurrenscr befoze made fo2 the coxfideration ; but whereas it i 
bach becn obj-ceed ofthe other part, that che word modo doch often ſighifie the J. in tlie 
time paſt, and ſome inſtances accozding to Grammatical conftruction were given 
in pꝛoot thereof ; and chereup en they would infer that the Queen by theſe wozds 44er. 
modo habens dtd in end no other but lately having oz injoping: ts thet he gave — Vo 
a double anſwer ; to the firſt ne ſaid, that there was no cauſe ſhiwed oz inſtance gi- 

ven, That modo habens japued together will lignifie a time paſt, though taken 

ifverallp they may ſignifte ſo much, which makes a plain difference betwirt thoſe 

taſkances, and this pꝛeſent caſe. Secoudly, admitting iu a Grammatical con- 

jj ſkruct:on-thep did ſigniſie as the other ſide would have it, pet the judges ought co 

16 ad judge thereof acco:ding to the moſt natural ſence of theſe woꝛds in Common 
1 underſtanding, ond that ſo it map be done, he vouched one Talbots Caſe in 32 

4 Eliz. in Banco Regis, in which after the Judges had conferred in the Court with 

bn divers learucd Schollers touching the Grammatical conſtruction of a wozw uſed 
in a Convepance, thep afterwards notwithſtanding did wave the Grammatical con- 

ſtruction, and adjudged the wozd to ſigniſie in Law accozding co the Common 
4 received ſenſe of the wozd, and accopding to this he vouched i 2. H. 8. where the 


Xche- 


wozo uterque receiv. d the like conſtcuction : alſo he vouched the 20. Eliz. Dyer 
fol. 252. wyere it is admitted, that the wozd modo is to be taken in the pꝛeſent 
A Tenle, and to this puppoſe he alſo vouched Billings Caſe in 38. H. 6, and Bo- 
j zuns Caſe Coo, lib. 4. and then he concluded that in aſmuch as the ſpecial ver- 
y dict had definitively found no conſiderat on, but generally foz the conſideration a- 


b3v2exp2eſt, he held that the ſecond Patent was good, fog a Patent caunot be 
vold, becaule there is no conſideration to move the Ring to grant, but a Patent 
map be vois as is pꝛetended fox a falſe conſidetation, which is not in this cale, and 
therefozc gc. Fourthly, admitting that the conſiveration in this Caſe was fox 
an actual lurrender befoze made, and that in this caſe no ſuch actual ſurrender was 
befoze made, yet he held that in this Caſe the ſccond leaſe is good: not withſtand⸗ 
ing the falle conſide ration, fo2 it appears by 37. H. 8. Brook title patents 100. 
that a Batent (hall never be void foz a falſe conſideration, but by reaſon ofa falſe 
ſurmiſe it may; but he confeſſed this difference was generally denied, becauſe a 
Patent (hail be void by reaſon of a falſe conſideration, but he ſaid chat the diffe+ 
rences were infinite al/oupon this gzound, fox ſome take a difference where a con- 
ſideratton ts real, and where it is perſonel, and they hold that a real conſideration 
being fa!ſe ſhall not avoid the grant, but otherwiſe of a perſonal, and lo thep take 
the Book of 37. H. S. befoze cited to be good Law; and upon this difference o- 
thers allo have taken a difference where the conſideration is to come to the Ring 
himſelf, and where i: is to come to a ſtranger: others alſo have taken a difference 
where the confidcration is of a thing valuable, aud where it is not of value, pet 
they take a difference where that is p:ſt and executed, and where it is to come oz 
Executorie; but he ſaid that although divers of theſe differences ſeemed to be good 
with great reaſons, and were backed with ſome Authorities, pet he needed not 
to take advantage of any ofthem foz the maintenance of this Caſe, and foz that 
he took this general difference fo2 the maintenance of this Patent, viz, that it the 
coaſiocracion be ſuch which brings a bencfit oz commoditie to the King, and this 
is falſe, that this 8vopds the grant; but if it bring no commoditte to the King, al- 
though it be falſe, yet the grant is good, and to p2ove this diverſitie, he cited Har- 
ris and Wings Caſe to be adjudged in Banco Regis, and Barwicks Caſe Cook 
lib. 5. and Sir Hugh Cholmleys Caſe Cook. lib. 2. to be adjudged accozdinglp 
ofafalſerecital, aud he ſaid, although it be admitted chat the conſideration which 
the King intended to have was an actual ſurrender, pet in aſmuch as this cannot 
be intended a thing moze to his advantage, then a ſurrender in Law, the which 
plainly appears to be in this caſe, that the Patent is good, and fo2 that he held 
that the ſecond leaſe ſhall not be avoided = ſuch a falſitie, and allo he ſaid out 
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this Caſe is moze ſtꝛong of his ſide then any Cale which map be cited, inaſmuch 
as the King had no diſcommoditie oz loſs by the kallitte of rhe conſideration, but 
in this Cale alſo he ſhould be at a loſs if the ſecond leaſe were not good, fox the 
ſecond leaſe reſerveth a greater rent to the King, then was reſerved by the fiſt, 
and therefoze it is fo2 his benefic, chat the Law ſhould allow of the ſetond leaſe, 
to the intent it map make a ſurrender of the fozmer leaſe, fo2 the Rings advan- 
tage, and ifthe Ring granteth probis hominibus de O. reudring rent they are by 
this graut impliedly made a coꝛporation fo the benefit of the King to render him 
the rent, whereas otherwiſe che grant would ve void; and ſo he took it inthe pꝛin⸗ 
cipal cafe although the grant ſhould be void, by reaſon of che falſe conſideration, 
pet it ſhould be good to this purpoſe fo the Rings benefit : and after Termino 
Mich. Anno Sexto Jacobi Regis] this Caſe was argued again, and Nicholas 
Serjeant ko; the Delendant (atd, that the ſole point of the Caſe is, if the conſt» 
deration of the leaſe made in 27. Elrz. be good o) not, and this is expzeſt co be 
Tam in conſideratione ſurſum reddditionis prædict. quam pro aliis Cauſi is, et 
Conſiderationibus &c. then it is to be conſidered it here be ſuch a ſurrender as is 
meant to be within the intent of the Conſideration of the Queen, and he ſaid that 
in this Caſe here was a good ſurtender in law clearly by the Book of 37. H. 6. 
fo2 in all Caſes where a Ceimer fo2 pears accepts a leaſe of him in Reverſion as 
herethe Lozd Seymor did, then this is a ſurrender in Law of his firſt intereſt, 
but the Earl of Salisbury Lozd Treaſurer ſaid, that this is not pzoperly a ſurren- 
der of this Antient Term, but an extinguiſhment thereof, to which the Loꝛd chief 
Baron Tanfield agreed: and Ser jeant Nichols further ſaiv, that the Conſidera- 
tion which moved the Queen to her grant was onlv the ſufficient ſurrendring of 
the pꝛecedent ellate of the Loꝛd Seymor, and not the reſtoring of the letters Pas 
cents, and cherefoze although it be admitted, that here was not e ſufficient reſto» 
ring of the letters Patents, no2 an actual ſurrender by this means, pet here is an 
effectual ſurrender by the operation of Law, and then this being the ſole Conſi- 
deration which moved the Queen to her grant, the not ſufficient reſtoring of the 
letters Patents is not material, fo: he ſaid, it ſecmed to him that in rei veritate 
tyzeparticular eſtate cannot be ſufficiently ſurrendred by this bare giving up of the 
letters Patents by the Tenant foz life, as it appears by Walſhes Caſe cited in 


- Altonwoods Caſe Cook lib. 1. and therefozche inſiſted not upon that. Second- 
Ip, he argued that a recital in the Kings Patents of a thing material if it be falſe, 


ayd come by info2mation of the partie is all one as a falle Conſideration and not 
otherwiſe : and he faid that it appears by Brook tic. Patents pla. 100. that all 
Conſideratiors valuable, although they are falſe do not avoid a Patent, as where 
the King grants lands prodecem libris ſibi ſolutis, although that in facto this is 
fatſe, yet the grant is good: alſo it appears by 26. H. 8. and Sir Thomas 
Wrothes Ca e, and bp 21. E. 4 fol. 48. that a conſideration executed avoideth not a 
grant although it be falfe, but he (aid that it appears by the Caſe of 18. Eliz. Dy- 
er 35 2. that if the Ring make a leaſe in Conſideration of a ſurrender of a pꝛecedent 
leaſe which in truth was void, by ſome that the Ring may avoid the leaſe, but o- 
thers contrary,. becauſe it was not done upon the ſuggeſtion of the partie, but fo2 
à conſideration executed, and the ſtrrender of che eſtate pꝛecedent was the materi- 
alcauſe and conſideratton of the grant: and he ſaid, that although in this Caſe 
there be not a good ſurrender of the letters Patents, pet the Conſideration being 
only the ſurrendring of the eſtate, that is not material, fo2 as it is ſais in Alton- 
woods Caſe Cook lib. 1. if the King in Conſideration only of che ſurrender of 
pꝛecedent Patents makes a grant, in this Caſe there needs no aberment of an eſtate, 
fo2 the ſarrender is not material of the letters Patents. Alſo it appears Cholm- 
leys Caſe Cook lib. 2. that if the King recitean eſtate tobe made with Condition, 
although that at the ſame time ofthe recital this is not Condittonal, pet if once this 
were Conditional the King is not deceived, although the condition be now relea⸗ 
ſed, and he cited allo the Lozd Chandos Caſe Cook lib. 6. where it appears that 
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if the King :ecite a thing untrulp which cometh not of the infozmation of the par» 
tie, this ſhall not hurt the Grant, except it be pars of the conſideration, ano he 
Tato, that Harris and Wings Cale differs fzom this Caſe, foz there the Ring hav 


' a Tenant who held a Tenemenc by the yearly rent of ſix pounds, and another 
Tenement of him by the pearly rent of nineteen pounds, and he made a new leaſe 7%. 


of both thoſe to the laid Cenant, without any recical of the.fozmcr leaſes reſerving 
but Nineteen pounds fo2 both, and there it was adjudged, that the ſccond leaſe 
was not good, but he ſaid, that the reaſon of that judgement was, not becauſe 
the ancient leaſe was not recited, but bp reaſon that aloſs iu the rent came to the 
King, and ſo bp intendment he was deceived, and this was aiſo upon the matter 
the reaſon of the reſolution of Barwicks Caſe, and alſo in Mack-Williams Caſe, 
for there was not a ſurrender of the eftace as the King intended, which ought to 
be, but in our Caſe the eſtate is well ſurrendred clearly, and he thought chat theſe 
woꝛds (modo habens) map well ſtand with the Kings intent alwel to a ſurten⸗ 
der in Lam, as to an actual ſurrender. The Atcomey generall to the contrary. 
Firſt fo} the recical, that che infozmation of the partie was, that the King (ould 
bave an actual ſurrender, and ſo was the Rings intent collected upon the infoz« 
mation of the partic, Secondlp, that here is not auy actual ſurrender. Thirds 
ly. that by conſcquence it followeth that the Queen is deceived. Fourthlp, here 
is no ſurrender in Law in this Lale. Fifchily, although here were a ſurrender 
in Law, yet chat is not ſufficient to make the grant good: to the firſt point he 
ſafd, that alwapes a familiar conſtruction ought to be made of the Rings grants, 
and thercfaze if the King grant all his poztion of Tithes in D. this doth not paſs 
his Parſonage in D. although he had nocther Tithes there; ſoif the King grant 
all his Titheable lands within the⸗Mannoz of B. although the lands of Coppibol - 
detz ate parcel of the demeaſnes of the Mannoꝛ of B. yet theſe lands in ſuch Cale 
do net paſs, Cook. lib. 1. Bozuns Caſe, aud Cook lib. 1. Altonwoods Caſe 
fo. 46. a ſo it appears by the pleadingin Plowden in Wrotheſleys caſe, and in 
Adams caſe, and alſo in Fulmerſtons caſe ; that although the autient particular 


—eftate be gone in Law by the acceptance of a new eſtate, pet it ought not co be plea- 


ded as a ſurrender, and therefoze it ſhall not be conſtrued that the Ring intended 
luch a lurrender, which pleaders in their pleading do not accompt a ſurrender : 
alſo he ſaid, that in regard that the Queen faith, quam quidem ſurſum redditi- 
onem acceptamus it ſeems by that, that ſhe did not intend a ſurrender in Law, 


and therofoze accepted nothing, but gave an eſtate #c. and mult be meant ſuch a 


ſurrender, to which ſhe is partie by her acceptance: alſo where the wozds are, mo- 
do habens et gaudens, and therefoze it is inferred that the Queen intended an 
eltate contataing inthe Patentee this is true, foz although that che Queen inten- 
ded an actual ſurrender pꝛetcedent to be made by the Patentee, pet his eſtate con- 
tinues againſt the Queen untill an acceptance of a ſurrender by her, although alſo 
this may be called a ſurrender like unto a ſurrender of a benefice, untill an acceps 
eance by the oꝛdinarp: alſo although it was found that the Queen made a new 
leaſe oz letters Patents of the laid Land to the ſaid Lozd Seymor, pet it appears 
not that the new letters Patents were accepted bythe Lozd Seymor until a monethj 
after tho mad ing of them when he made a leaſe to Johnſon, and until that time 
without queſtion chere was no ſurrender either in face, oz in Law; and where it 
bath been objected that theſe wozds ( modo habens) implie ouly the pꝛeſent time, 
be ſaid that tie wozy modo will alwayes fſignifie ſuch a time as the Uerb- with 
which it is jopned will ſignille, and cherefoze Cicero ſaith, modo hoc malum 
in hanc Rempublicam invaſir : alſo the wos Jam et nunc, ate of f 
fication as this wozd modo in: and theſe mD are alwaves governed by the 
Qerb, as Jam venit &c. fo in the Bible che tory of Naaman and Gebeſey, 
Jam modo venerunt duo, behold two young men are come to me Fc. and as (8 
the ſecond point it is clear, that here is not any actual ſarrefider, fo the Ring 
cannot take by an actual lurrender without matter of Recozd. And Lang, 
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officers, by his command did leiſe a mans lands into their hands fo2 the Kings uſe : 
alſo he ſaid, that this appears by the 11. E. 4. and 2. Eliz. Dyer, if a man comes 
aud ſaith, chat he ſurrenders his office, and a Memorandum is reco2ped there- 
of, but the Patent is nat delivered up, it ſeems this is not ſufficient to make a 
ſurrender, lo on the other ſide, if the Patentee make a deed purpozting aſmuch : 
yet it appeareth by 19. of Eliz. Dyer, if the deed be not inrolled it is a good ſur- 
render, and he agreed to that which hath been objected againſt bim, that although 
that the Jury did not finde in what Court the reſtoring of the Patent was, pet it 
ought to be intended to be made in Chancerp, but he ſaid that the Jury did not 
linde any time when the ſurrender was made, and that is e thing material to be 
found as it appears in Kemps Caſe, and Mack Williams Caſe befoze, Third 
ly, an actual ſurrender being in the King, new letters Patents urged to be mate 
ſhall be intended to be part of the conſideratien which moved che Ring to a new 
grant, and he vou bed 18. Eliz. Dyer 352, where a leaſe was recited which need- 
ed not, and in facto, the ſaid leaſe was a void leaſe in Law. And therefoze the 
new leaſe made was alſo void a fortiori here where an actual ſurrender is recited 
to be made. Fourthly, he ſaid, that the ſole reaſonin Harris and Wings caſe 
was, that the firſt leaſe ought to have been recited, fo) if the King makes a leaſe, 
and after makes another leaſe of the ſame land to the ſeme leſſee, che firſk leale is 
in being at che time of the acceptance of the new leaſe, as appears by Fulmer- 
ſtonscaſe in Plowden, and therefoꝛe if in ſuch caſe there be not a good Terital of 
the leaſe in being, the ſecond leaſe is not good, and ſo the acceptance of. it makes 
no ſurrender of the koꝛmer leaſe, and he ſaid that the recital ofthe Queen in the 
pꝛincipal Caſe is a ſewing ofa fozmer leaſe ycſtzoped, and not in being, and then 
no actual ſurrender being made, the ſaid fozmer leaſe contrary to this recital is in 
being ſtill, and ſo che recital is falſe, and conſequently the ſecond leaſe is a void 
leaſe, and ſo this woꝛketh no ſurrender in Law of the old leaſe, and ſs he conclu- 
ded the fourth point, that here is no ſurrender in Law, and he held that if there 
{ad been a good ſurrender in Law, pet this had not made the Patent good, and 


, where it was objected, that a conſideration executed though valuable being falſe 


avopds not a Patent, he ſaid it appears in 6. Ed. 2. tit. pardon Brook 79. that 
a conſideration of ſervice in the Kings Patent ought to be alledged to have been 
perfozmed, nevertheleſs it appears in Sir Thomas Worths caſe in Plowden, 
that ſuch a particular ſcrvice being alledged in the Patent to be executed needs not 
an averment that it was perfozmed, fo2 the Patent is good although ſuch couſidera⸗ 
tion be falſe ; bat he ſaid, that in this Caſe the pꝛecedent ſurrender is the matert- 
al conſideration, and therefoze there ought not to be any material variance in the 
fozm of the conſideration, and ſo ts the difference betwixt this Caſe, and W orths 
Caſe, and therefozc if the Ring make a grant to A. in conſiveration , that he had 
releaſed by deed inrolled, and he had releaſed by fine, here is a failing of the con · 
ſideration, that he had releaſed by deed inrolled, when as he had releaſed by fine, 
and ſu the grant is void. and he laid that as it appears by the judgement given in 
Welſhes Caſe cited in Altonwoods Caſe, that no equitie ought to be obſerved 
in the Kings grant againſt his expꝛeſs wozds, ſo here no equitie ought to be ob- 
ſerved againſt the King, otherwiſe then his plain wozws impozt, and therefore 
here his woꝛds impoꝛt and intend an actual — precedent, which ougbt not 
fo be ſatisfted with a ſurreuderſubſequent : and after upon the motion of the Tarl 
of Salisbury Lord Treaſurer of England, this Caſe was referred to the Lov 


Privy Seal, and the Lozdof Worceſter, who awarded to Sir Robert Johnſon 


200, I. per annum during bis life, and the life of his wife fo? all bis intereſt ; but 
the Earl of Salisbury Lord Treaſurer ſeemed that the matter in Law was againſt 
Sir Robert Johnſon, although that equitie was foz him, to which opinion Tan- 
field chief Baron alſo inclined, in regard there was not here anp ſurrender in the 
Caſe, but an excinguiſhment only, 7 An 
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The Caſe of Queens Colledge 8 15 
in Oxford of Minoſmer. *-. 
| HilL 4 
, n Jac. in the 
Hill. 4. 7ac. in the Exchequer. Foe ie 
T was moved by one, -whether the Kings Patentee of Pirats goods, TOO. <0 


ſome goods of Pirats ſhould pay cuſtome foz them oz not, and it was holden 
by the Barons, that he ſhould pay none, fo2 in aſmuch as they are goods given by 
Law unto the King, no reaſon that he ſhould have cuſtome fo? his own goods. 


* Ihe Caſe of Queens Colledge in 
Oxford of Minoſimer. 


Pon a ſpecial verdict the Aury found, that Queens Colledge in Oxford was 
tncozporated by the name of Provoſt and Schollers of che Pall of the 
Queens Colledge of Oxford, and thep were ſeiſed in fee ofan advowſon where» 
of the place is parcel, the Church being void, tte Pꝛovoſt and Schollers afozeſaid 
did by the name of Pꝛovoſt of Queens Colledge iu the Univerſitie of Oxford, and 


; 


the fellows and Scholers of the ſame pꝛelent one A. to the ſame avoydance, who 


after admiſſion qc. made a leaſe foz years, pet to come to the Defeudane, which 
was confirmed by the Patzon and D2dinary, aud that afterwards A. died, and the 
Plautiff was pꝛeſented admitted, inffitutev, and inducted, and the Defendant 
entring claiming bis leaſe, the Planeiff had bought this Action. Harris Junior 
Ort jeant fo2 the Plantiff ſeemed, that the pꝛeſentation of the leſſo2 of the Defendanc 
was not by the true name of the Patzons, and ſo the leaſe void, and cherefoze 
the Defenvant a Treſpaſſer as tothe Plantiff, and he ſaid, that che name of a 
Cozporat ion is not like to a mans ſurname which gzoweth by nature, but is like 
ta a name of Baptflme which gzoweth by politie, and therefoze ought to be trulp 
obſerved in their grants and pꝛeſentations, as appears by 35. H. 6. fo. 5. and it 
is there ſaid, if a man be baptized by che name ol Poſthumus, if this addition of 
poſthumus be omitted, this abates the writ, but per he agiced that variance of 
the name of a Coꝛporation in ſome manner of Surpluſage hindreth not, as in 
Plowden Crofts and Hotvels Cafe, and it was in Fiſher and Boys Caſe ruled, 
that Cuſtos for gardianus was not any material variance, but he ſaid, chat in 
Mich. 29. & 30. Eliz.in Banco Regis in Merton Colledge Caſe, where the 
title was, that che ſaid Colledge was incozporated by the name of the Colledge 
of Scholers of the houſe of Merton Colledge, and in a leaſe by them this wow 
Stholers was omitted, and holden void, to2 that cauſe, and ſoit was betwixt 
ene Wingate and Hall, the Dean and Canons of Windſor 22. E. 4. were in- 
coꝛporated by the name of Dean and Canons of the Kings free Chappeb of St. 
George the Martyr within his Caſtle of Windſor, adjudged the variance (of 
the Kings. and Queens freeChappel ) was material although the leaſe was made 
in the time of Philip and Marie. And he vouched alſo 44. E. 3. fo. 3. and 38. 
E. 3. fo. 28. and he ſaid, that it ſeemed to him, that this pꝛeſentation by another 
name had gained an uſurpation by the Pꝛovoſt in his natural capacicie : allo it ſee- 
meth that notwithſtanding ic is not found, that Doctor Airie was preſented, in- 
ſtituted, and inducted; pet the ſpecial verdice is good enough to have judgement 
of his part, but he agreed, that if the truth ol the Caſe had been diſcovered by the 
pleading, then it ought to de pzeciſely hewed, that ſuch cxace finding is not ne- 


ceſſary ina ſpecial verdict, as inpleading, and he vouched Allens Cate 33. Eliz, 
Banco Regis where the Jury found, that Tenant foz life made a leaſe fo2 years, 
and found not the lefſo; living noz dead, and pet in this Caſe he was intended li- 
ring. and he cited alſo Haydons Cafe Cook lib, 3. and Hunts Caſe 5. Ma. Dyer 


153. and he voucht the Cale ol Weſt againſt Munſon in a writof err; in the — 
ench, 
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The Maior of Lincoln Cale 
Hudaleſton and Hills Caſe. c 
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Hill Bench, wherein the firſt action being an Aſſiſe in the Common Pleas , it was 


alleged fo erroz that the Jury did not finde the Plantiff was difſeiſed, but only 
the Defendaut dilſeiſed him, and pet che judgement was affirmed: Dodderidge 
the Kings Serjeant fo2 the Defenvant, he agreed that the name of a Cozporation 
is eſſential ts be always uſed in their grants, fo; thereby they are diſtinguifhed 
kzom other Copporations, but he conceived that in this Caſe here is a ſufficient 
ſupplying of that part of the name which is omitted, and he ſaid that although the 
ſpecial verdict in one place mentions the name of Queens Colledge, pet when they 
nominate the Cozporation, it cals them the Pꝛo voſt and Scholers of the Pall o- 
mitting the wozws (Queens Colledge ) and then they finde chat the Pꝛovoſt and 
Scholers by the name of xc. and he laid, that in ſo much the Jury found pzcciſely 
that the ſame Copporation made the demiſe, it is not material by what name they 
made it, and cherefoze/he ſaid that if a Jury inde, that I. S. had made a feofment 
by the name of R. S this is good enough, as it was holden in Shotbolts Caſe 10. 
& 11, Eliz. and ſo in 13. E. 2. fitz. tit. Baſtardy pl. 25. a Jury foundthat two 
daughters were heirs, and that the Defendant was bon in eſpoulals, a nonſuit, 


aud ſo 20. Eliz Dyer 361. the Jury found that Exccutozs received rents incident 


to the reverſion, and (o aſſets in their hands, and he cited alſo Dyer 372. tothe 
ſecond matter he thought that the omitting of the name pꝛecilely of Doctor Airie 
made the ſpecial verdict vicious, and will inveigle the Judges, ſs that they can- 
not give Judgement, for it map be that Doctor Airie was pzeſented by the ſame 
name of Tozporation as che other pꝛeſentee was, foz he ſaid in truth the Caſe was 
ſo; alſo che ſpecial verdict is vicious, becauſe they found not any time of the 
Pꝛeſentation of Doctor Airie, log peradbenture he was pꝛeſented by the ſaid 
Colledge, when he was Pꝛovoſt thereof, and then his pzeſentation is not good, 
by 22 E. 4. and to this purpoſe he cited Heckers caſe in 12. H. 8. and one Ful- 
jambes ca'e in 6. E. 6. in Bendlows, and then admitting that Doctor Airie ſhould 
be intended an uſurper if he ſhall avoid this leaſe - it was alſo moved, chat if a 
Copporation by a falle name pꝛelent, and admiſſion, inſtitution, and induction is 
made by a true name, if this make a Plenartie : and Boſwel and Greens caſe 
Cook lib. 6. was cited: See moge after fol. 


) 
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The Maior of Lincolus Caſe. 
Haddlefionand Hills calc. 


1 N an Attachment againſt the Maio of Lincoln, and the Steward of the Conze 
there being Colſhil, it was ſaid, that if a writ of erroz be directed to an inkeri- 
our Court, they ought to execute it in all things although that their fee be not paid, 
no2 tendered to them, and Mr. Man Secondarie to Roper ſatd, that the fee 
which is demanded by them ought to be indezſed upon the return of che writ of 
erroz, ſo that the Juvges may judge of it if it ve reaſonable, and divers pꝛeſidents 
warrant that accopdingly. 


Huddleſton and Hill againſt Bows, an Elegit upon a judgement iſſued at the 
ſuit of Hill, and after Hill died, and bis eldeſt ſon ſued a ſcire facias upon the 
ſaid judgement, and holden that it lieth noc. 

Ata man ſue in the Eccleſiaſtical Court fo; Tithes of Peadlands, the Delen⸗ 
dant map have a Prohibition, but by ſome he ongbt to ſuggeſt that they ate but 
ſmall Peadlands, and that there is a cuſtome of diſcharge in conſiveration that he 
paid Tithes in kinde of Meadows, and in this caſe Williams ſaid, that if a man 
keep ſheep tu one Pariſh until Shearing time, and then ſell them into another Pa⸗ 
riſh, in this Caſe the Uendeeſhall pay the Tiche wool to the Pariſh where — 
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Skelton Verl. the o Marie Reps Verſ. 
Lady Airie. Babham. 


* 


were depaſtured in the greater part of the time of the gzowing of the wool. See x4;11 4 


the Tithuug Table the fifch queſtion. 
Skelton againſt the Lady Airie. 


Na Piohibition rhe Plantif ſaith, thas- was ſeiſed of the 

Manno; of Calthrop, and alſo. of the Rectory of Haughcon Calthrop, and 
that the land whereof the tithe is demanded is Coppibold, and holden of the ſaid 
Maunoz, and that this was allo found by ſpecial verdict accozdinglp, and that it 
had been always diſcharged of papment of Tiches, and it was argued, that | 
the Pꝛohibition did lie, fo; it was adjudged Mich 34. & 35. Eliz. that a perpe- / 
tual unton of the Parſonage, aud the land charged is a ſufficient diſcharge of the 
Tithes, anda pzeſcription map be well enough to be diſcharged of che payment 


- of Tithes, as it appears by a Caſe put in the Arch · Biſhop of Canterburies Caſe ; 


Cook lib. 3. George Crook of Counſel on the other ſide, and he conceived that 
a perpetual unitte was no perpecual dfſcharge, and he ſaid there was no judgement 
giwen in the Caſe cited befoze, and he alſo ſaid, that the Jury in this Caſe found 
not a diſcharge of payment of Tithes, but only. a new ulage co pap by unitie of 
poſſeſſion, and he cited 10. H. 7,02 6. where the manne} of Tithing is ſec down; 
allo he cited the Biſhop of W incheſters Caſe Cook lib. 2. and he citet the Pꝛioʒ 
of D. Caſe to be reſol ved in 40. Eliz, that a Coppiholder map pꝛeſcribe co be diſ- 
charged ol Tithes by pleading that he was alwapes Tenant by Capie to a ſpirt- 
tual Cozporation : alſo he cited the Cale of Pigot and Hern mentioned in Cook 
lib. 3. in the Biſhop of Wintons Caſe fol. 45. aud he (aid, that it was adjudged 
in Sheddingtons Caſe, that if a man — be diſcharged ol payment of 
Tithes by reaſou of payment of another kinde of Tithe, that this is not good. 


| Marie Reps againſt Babham, 


Me Reps by her Gardian was Plantiff againſt Babham in an action of 
Treſpas, the Cale was, that a feofment was made co the aſe of husband 
and wife foz their lives, and after to the heirs of the body of the wife begotten by 
che hus band; and if this was an eſtate tail general in the wife, 02 an eſtate in ſpe» 
rial tail to the husband it was demurred: Richardſon argued that it was a gene- 
ral eſtate taile in the wife, and that che husband had but fo2 life, and he vouched 
11. E. 3. Fitz. tit. Formedom in pꝛoot thereof: Henry Yelverton thought it 
was an eſtate tail in both, aud he ſaid, that the Caſe in the 11. E. 3. is not like co 
this Cate, fo} there the {Irlo2 tannot take but as Tenant in Common, and he 
vouched of his part 17. E. 2. title where the inheritance is limited no moze 
to the body ok the one then of the other, there is an eſtate tail in both out of which 
Littleton took his Caſe; and Fitz. nat. Brevium fol. 193. G. where ge puts 
the vety Cale in effect 41. E. 3. fol. 24+ 3. B. 3. fo. 90. Rips Caſe 21. E. 3. fo- 
4I+4. E. 3. fo, 145. and 15. Eliz. in the Common Pleas was, that a guift was 
made to husband and wife, and to the heizs of the bodie: of the husband, of the 
body of the wife begotten, and this was holven an eſtate tail in both, if the wozw 
husband followeth immediately; the wo2d heir it is an eſtate tail in that perſon onlp, 
but if the wozd ( with )-batnterpyetev it alcerech, but che wand ( 02) tncerpoſey 
makech no difference, no mozexhen if che woꝛd husband had inimtediately followed 
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Richards Verſ. 
Williams. 
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Richards againſt Williams. 


N an action of Tzover and converſion, betwixe Richards and Williams fox | 


two loads of Barley, the Defendant ſaich, that the Dean; Arch-Deacon, 
pꝛeſident, and Chapter of Landaffe was ſeiſed of a Perſonage in fee, and bp the 
ſaid name had leaſed unto the Defendant, to which the Planciff replied, that che 
Arch-Deacon and Chapter of Landaffe were ſciſed in fee, and leaſed unto him 
without that, chat there was auy C ozporation as Dean, Arch-Deacon, pꝛeſident, 
and Chapter, whereupon the Defendant demurred: George Crook argued, 
thatthe Replication is good, and he made two points. Firff, that here is a 
good inducment toaTraverſe. DSecondlp, that there ought to bea Traverſe in 
the Caſe : to the firſt he laid, that if the Defendant intitle himſelf by one name, 
and the Plantiffby another name, here is a good inducement fo) a Traverſe, 
and he cited Croft aud Howels Caſe in Plowden, where the Cooks were inco1- 
porated: by E. 4. by the name ofPaſter and Governous ; and they made a leaſe 
of lands by the name of Maſter and Mardens, and this was holden a void leaſe, 
and he vouched to this purpoſe allo 21. E. 4. fol. 56. where a Cozporation was ot 
Dean and Uiccars, and a leaſe was made by them by the name of Dean and 
Prieſts, and 30. Eliz in the Kings Bench, and Windgate Hals Caſe, and 
Eaten Colledge Caſe in 3. & 4. Ma. Dyer 150. 2. that in this Caſe the Plan» 
tiffougbt to take a Traverſe, and he cited 44. Aſſi ſe pl. 9. &. 44. E. 3. fo. 26. 
where one pleaded, chat the Pꝛiq; of the Poſpital of St. ec. and the other ſaid that the 
Pꝛioz of the hauſe ct. and an averment was made, that it was known by che one 


name and by the other, oꝛ otherwiſe che plea had not been good without a Traverſe :. 


alls he cited tue Caſe of Raunce, and the Dean and Chapter of Chicheſters Caſe 
in the Kings Bench, where Raunce toak ſuch an averment, oz otherwiſe 


ought to have taken a Traverſe, and he cited the Lozv Barleys Caſe in Plowden, \ 


and 5. H. 7. and he ſaid, that the Plantiff by his Replication alledged other mat- 
ter in kact then the Defendant did, and therefoze there ought co be a Traverſe 1a. 
E 4. alſo if a man bʒings an attion by the name of Gardian, and the other ſaich 
be is 1202, this is not good without a Traverſe that he is not Gaxdian, 4. E. 4. 


fol 6. 32. H. 6. fo. 4. 38. E. 3. fo. 38 · anaccompe. ſuppoſing the Defendant one 


of che company of M. and it is there ſaid, that the Defendant not being ſued in the 
action, as one of the company, but this is only uſed fog an addition, chercfoze 
there ought to be no Ttravetſe: and älter this argument Tanfield chief Baron 
ſaid, chat the argument now made touched not the point in this Replication, fo2 
the point is not if there needethg Traverſe in the cauſe, but what thing is Tras 
verſable therein, videlicet, what is the pzincipal matter alledged foz the Defens 
dane, aud therefozebe put this Caſe, Fug aud Covent of D. claim an Aunuity 
wnefcription, the Defendant ſaith, that within time ol memory they were in⸗ 
co2porated by the name of #c>in regard that it is within time of memorp, Quere 


what thing is Traverſavle here, that is to ſay, what thing is the principal mate 


ter ? and after at another dap Walker to, the contrary ; aud firſt he ſaid, that it 
to notalledged in fact by the Defendant, but by implication. That there was 
un ſuch coꝛporation as Dean xc. and that which is alledged, but by implication 
oughtnever to be Traverſen, and he vouched Dyer 365. & 27. H. 8. 27. The als 
ledging that the Dean Fc. is but matter of induement to the Plea.in' Bar, and 
therefoze is not Traverſable, fo2 the leaſe ſuppoſed to be made by: them is the 


matter of ſubſtance, and he voucheda Caſe between Richarſon and Sir George - 


Heart 31. Eliz. to be, where in an action againſt the Sheriff, fe2 ſuffering an 
other ta eſcape who was in Executton at the Plantiffs ſuit, and the Sheriff laid, 
that he never arreſted him, and he vouched alſo x 0, H. 6, fo. 13. thirvly, he — 

that 
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4 againſt Page. 
; that ths Plantiff voth not Traverſe in che ſame manner as is alledged by the Paſch. 4. 
1 Defendant, and therefoze the Traverſe is not good, and he vouched 27. H. 8. fo. „ 1 4. 
| 26. where in Treſpaſs the Defendant ſaich, that I. S. is ſeiſed in fee tc. the Plan · Jac. _ the 
72 tiff ſaith, that his father was ſciſed in fee, without that that he had, anp thing, this Exche- 
— is no good Traverſe, and Thompſon thought it no good Traverle ; it is alledg- 4er. 
ts ed in fact fo2 the Defendant, that ſuch a Copporation made a leaſe, therefoze there 
1 was ſuch a Copporation,and he ſaid that a man may Traverſe by a Negative pꝛap⸗ 
I er, 02 by a Negative p2cgnant 9. H. 7. & 27. H. 6. where a Treſpas was 
; , bzought by I. and G. his wife, the Defenvanc ſalo, there is us ſuch G his wite, 
' | and this is good: and ſo in 40. E. 3. fo. 36. & 37. 11. H.4. fo. 10: 45. E. 


3. fo. 6. in a quare impedit præſentare tothe Churchok D. the Defendant ſaith, 
that there is no ſuch Church, 22. E. 4. fo. 34+ an action was bzoughe againſt 1, 
S. Maio; of D. aud he Traverſed that there is no ſuch Copporation; Tanfield 
chief Baron ſaid, that if in an action of Treſpaſs the Defendant ſaith, that I. S. 
was ſeiſed in fee, and tufeoffedhim without that gc. and the Planciff ſaith, that 
I. S. was ſeiſed in fee, and infeoffed me without that, that there was any ſuch 
perſon os I. S. in being, this is no good Traverſe : Hern Baron ſeemed that this 
Traverſeis good in the pꝛincipal Caſe, but he was once of Counſel with the Plans 
tiff; and it was moved that the Caſe ſhould be Compounded. 
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— Jnfozmation againſt Page, aud another upon the Statute of 3. & 4. E. 6. 
cap. 21. fo buying of Butter, and ſelling of the ſame by retail contrary ta the 
4 _ kozm ok the Statute, upon not guiltie pleaded, the Jury found one ol them only l 
| guiltie both of buying and ſelling, and theother not guiltie : and it was moved, 
| that no judgement may ve given in this Caſe, in aſmuch as the action is conceived 
upon a jopnt buying by two: and it appeareth that this is but by one, but it was 
argueo, that judgement ought to be given, fox it cannot be intended in Law, as 
to this purpoſe a jopnt buping, fo2 the wzong is ſeveral, and in p2oof thereof 
was cited 36, H. 6. fo. 27.the 11. H. 4. Dyer fo. 194. 0} 195. actoꝛdinglp; 
alſo this action is fo2 a Mong done to the Common wealth, which is a ſeveral 
wꝛong by either; and to this purpoſe was cited 40. E. 3. fo. 35. & 36. H. 6. ci 
ted befoze, and 5. H. 5. fo. 3. where an action de malefactoribus in Farcis 
ws bzought againſt three, and one onlp was found guileie, and judgement was 
given againſt him, and there is no difference as to this pu; poſe between this Caſe, 
and an action of debt upon a jopnt contract made by two, as appeareth by 21. H. 
7. and Partridges Caſe in Plowden, where it is (aid, chat the bargaining is but 
matter of convepance to the action, and accoꝛding unto this was cited 3 3. H. 8. Brook 
tit. iſſue: and alſo 28. H. 6. fo. 7. and 36. H. 6. fo. 29. and a Caſe was ad judge 
ed in Mich. 35. & 36 Eliz. in the Kings Bench, which pzoves the lame aſſo: 
| where an infozmation was bꝛought ſuppoſing the Defendant to have bought Cattle 
i ok two, contrary to the foꝛm of the Statute, and it was found that he bought them 
| but of one, any yet judgement was given: Hitchcock to the contrary. and he 
, argued, that no judgement ought to be given, koz he ſaid, that if an infozmation , 
be bꝛought againſt two upon the Statute of uſurv, and one oulp is found guiltie, 
pet no judgement may be given in this Caſe, ts which the Court agreed: and 
be cited Dyer 160. 5- Ma, where. two ſued in the Court of Admiraltie one, fo2 an 
offence triable within the bodie of the Countie, contrary to the Statutes of x3. & 
15. of R. 2. and an action was bzought againſt one of chem only, and good, and 
) he vouched alſo 22. Eliz. Dyer fo. 370. 2. R. 3. fo. 18. where three bzought an 
- account againſt one, he pleads he was never their receiver, and the Jury found 
Fc. and he cited a caſe to this puzpoſe, an information was bzought again two 


fo2 buying of Cattle of one B. and fo; ſelling of them contrary to the fom of the 
D 2 | Statutes 


ä — 
vo 


\ ) 
20 - York and 2 Dennis Verl. 
Allien. 85 Drake. 
Paſch. 4, Statute, and in this Caſe the Jury found the Defendant not guiltie ko the bur- 
Jac. inthe ing them of B. but that he bought them of one P. and upen an attaint of the Jurp 
E n the opinion of the Court was in this caſe, that though che verdict was affirmed, 
Xcne- pet na judgement ought to be given thereupon, and this was the true Caſe of Lid- 
wood and Pearpoint cited beſode on the other ſide, as George Crook ſaid. 


Juer. 


— 


4 
Yorkand Allein. 


A Man recovered damages in an action upon the Caſe againſt B. who at the 


time of the judgement was joyntly ſeiled in fee with C. and that after B. and 


C. aliened, the partie who recovered is outlawed, the King eight pears after 
this outlawry extends the moitie of this land fo theſe damages recovered againſt 
B. and it was moved, if he ſhall have them in extent fo2 them, oz not, alſo if hr 
ſhall have it without a ſcire facias ; and the Barons were clear in opinion that he 
ſhall have it in extent, fo2 it was liable to the extent of the partie outlawed be koze 
the Zlienation, and then when it comes to the King bp the outlawry, although 
it be after the Alienation, it continueth extendible ko: the Ring, although the 


Alienation was befo2e the outlawry. ; 


* t 

It was admitted by all the Barons, that if a Copptiholder ſurrender to the uſe 
ok ayounger ſon, and dies, that this pounger ſon cannot bzing an action until 
admittance, but if the Topihold had deſcended to the heir, he map have an action 
befoze adnuttance : ſee Cook Coppihold Caſes lib. 4. fol. 22. and alſo it was 
ſaid, that all Coppiholders of the Rings Mannoꝛs may now have admittance into 
their Toppihold eſtates well enough, aud the oder fo? the ſtap of their admittances 
which was made herctofoze is now diſſolved and qualhed. 


1 


Dennis againſt Drake. 


Ebt was bzought by Dennis againſt Drake Sheriff fo; an eſcape; a man 
had judgement in the Kings Bench, and a writ of erro2 was bzought with- 
in the year, and afterthe year pallcd the judgement was affirmed in the Excheguer 
Chamber, aud within a pear after the affirmation a Capias iſſued to che ſaid 
Drake the Sheriff, who took the partie and ſuffered him to eſcape, and this being 
the Cale upon the declaration in this action the Defendant demurred, and all the 
Barons laid, that there is no queſtion but a Capias map well iſſue within the 
pear after judgement affirmed without a ſcire facias, though it be moe then a 
year after the firſt judgement, and it ſeemed to them, that there was no difference, 
though that the writ of erroz was not bzought untill after the year of the firſt judge» 
ment given, although in ſuch caſe there be an apparant neglect in the partie, who 
had not ſued his execution within the year, and therefoze he was enfozced to a ſcire 
facias thozough his neglect, whereas iferro2 had been bzought within the pear, he 
had never been driven to his ſcire facias in this Caſe, pet foꝛ aſmuch as when the 
judgement is affirmed, this is all one as a new judgement, they conceived it made 
no difference, and Tanfield chicf Baron ſaid, that it had been often ſo judged in 
the Kiygs Bench, Hh - E 
It was ſaid here, that if a man be inſtituted to a benefice he ought to pay the 
firſt fruits befoze induction by the Statute, but by the Common Law it was o⸗ 
therwiſe, fo} he is not to have che temporalities until induction, and cherefoze he 
could not pap the firſt fruits, but another perſon cannot be pꝛeſented to this be- 
nefice during the continuance of the firſt inſtitution, ſee Cook lib. 4. in Digbies 
— = 79. that the inſtitution to a ſecond benefice is a pꝛeſent avopdance of 
the firlt. By 


Saint 


— 


Saint Saviour in Southwark 2 
of an Information. S 


Saint Sawiours in Southwark in an 
Information. 


155 an Jnfoꝛmation of intruſion againſt A, and B. the Defendants claim and 
juſtifie by foxce ot a leaſe made unto them by the Qucen of the Rectery of Saine — * 
Saviours in Southwark iu the pear 33. Eliz. and the truth of the Caſe was, that 
the Church-warvens of the Church of Saint Saviours, and their ſucceſſozs were 
incozporated by letters Patents, in which Patents, it was contained that the 
Pariſhioners oꝛ the greater number of them, every pear ſhould elect two Churchs 
wardens, and that the ſaid Church-wardens and their ſucceſſozs are a Cozpora- 
tion capable to take, purchaſe, end ſell, and after che ſaid Charter ſo made in ra- 
gard of the great number of the Pariſhioners of the ſaid Pariſh, the Biſhop of the 
Diocels made an 02der, that the Pariſhioners Gould appoint a certain number of 
the ſaid Pariſh to be called Ueſtrie men, the which Ueſtrie men, ſhould have the 
election of the Church-wardens fzom time to time, fo2 and in the name of the 
whole Pariſh, and after it was uſed, that the ſaid Ueftrie men elected the Church» 
wardens accoꝛdingly fo a long time, and that A. and B. being ſo elected the 
Queen Anno 33. Eliz. made a leaſe to them fo2 years by the name of A. and B, - 
Church-wardens of the Pariſh of Saint Saviours &c.and their ſucceſſo2s rendring 
rent, aud this appearing to be the Caſe upon evidence to the jury ; the Barons 
moved two points. Firſt, ik the election made by the Ueſtrie men were a good 
election to make them a Cozporation capable to purchaſe within the intent of the 
Kings Charter, in ſo much that ſaith, that they (Hall be elected by the greater 
number ofthe Pariſhioners, and here but a (mall number that is the Ueſtrie elected 
them; and as to that it ſeems by the Barons, that in regard it was not given in 
evidence that others ofthe Pariſh to a great number did withffand, oz. gain · ſay 
the ſaid election 02 nomination, it being made at a dap uſual and place certain, 
and therefoze all the Pariſhioners by intendment were knowing of it, o2 might by 
intendment of Law have been pzelent at the ſaid election, it being in an open place 
where every Par:ſhioner might make reſozt, and did not, therefoze it was held 
that this election was as good as if all the Parichioners had met and elected chem, 
fo2 it were hard in Law, if the election by theſe that are pzeſent ſhould not be 
good when the reſioue are wilfullp abſcut, and cherefoze Tanfield chief Baron 
cited aCaſe, where che Ring did gzant that che Pariſhioners of Wallingford 
ſhould be a cozporation to bargain and ſell, and that the greater number of the Pa- 
riſhioners there did make leaſes and eſtates, and there was an uſage, that at the 
time of meeting fo2 the making of any ſuch leaſes by them, they did uſe to Ring a 
bell, by the which notice was intended to be given of the aſſembly : and that after 
ſuch Bell rung 20. of the Pariſhioners then pzeſent div make a leaſe, there being 
100. others in the Pariſh not p2efent, and pet this was adjudged in the Court 32. 
Eliz. to be a good leaſe, and he ſaid, that if there be a day and place by uſage 
certain foꝛ their meeting, in ſuch caſe there needeth no warning; andtherefoze in 
the pꝛincipal caſe; the election was good, but as fo2 any oder made by the Biſhop 
that had becnof no loꝛce to this purpole. Secondly, it was moved, that although 
this were not good to make them Church-wardens within the intent of che Kings: 
Charter of Cozporations, yet that this leaſe made by the Ring, ſhould amount 
to make them a Coppoxation, and to a leaſe anto them alſo, that being by intend- 
ment fo? the bencfic of the King, inaſmuch as a rent is reſerved ; uke as when 
the King makes aleaſe, to the honeſt men of Iſlington rendring rent, but anto 
this Tanfield the chief Baron ſaid, that he held, that this leaſe ſhould not make a 
coꝛporation where the King conceived, that there was no copporation beloze, = 
a 
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21 i againſt Bates. 
1 Mich. 4. that the King ſhould rather be ſaid to be deceived, fo2 he took a difference where 
1 Jac. in the there is a reputed Coꝛpotation in being and where there is not, and thereupon 
1 E h the Barons directed the Jury to give a general verdict. \ 
\ I aged In this caſe it was agreed by the Barons, that if che King make a leaſe fo2 
quer, years to A. and after he makes aleaſe of the ſame land to A. fo2 moze years, this 
/ IF = VV ſecondleaſeismeerlp void, and therefoze the acceptance of it ſhall not cauſe a ſur- 
j 1 render of the other leaſe, and they ſaid, that it was holden accozdingly in Harris, 
? | f and Wings Caſe; ſee Plowden, Fulmerſton and Stewards Caſe, in which caſe 


f if | the ſecond leale was once good, although it was votd after by relacion. 


| i It was held fo Law, that if a man do make afeofment to A. to the uſe of B. 
2 | fo2 the life of C. and that if B. and C. die, then the remainder over, this is a Con- 
; Wi tingent remainder by Boraſtons Caſe in Cook lib. 3. aud alſo by Colthirſts 
1 i Caſein Plowden. / 

1 It was alſo held, that if a man doth in confideration, that his ſon ſhall marry 
| | the daughter of B. covenant to ſtand ſeiſed tothe uſe of his ion, fo2 life, and after 
to the uſe of other his ſons, in reverſion o2 rematnder, theſe uſes thus limited in 
remainder, are fraudulent againſt a purchaſer, though che firſt be upon good 


it is void as unto ſtrangers. 

Bp Standon and Bullocks Caſe cited in Twins Caſe Cook lib. 3, if a man 
reſerved a power of revocation by aſſent of a ſtranger, this is fraudulent, but if 
there be a conſideration to be paid befoze che revocation it is otherwiſe. 
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N Aafozmation was exhibited againſt Bates a Merchant of the levant, and 

it was recited, that the King by his letters Patents under the great Seal 

had commanded his Trealurer, that he command the cuſtomers , aud recievers, 
that they ſhould ask and recicve of every Merchant denizen, who brings within 
any Poꝛt within his dominions, any Currants five ſhillings a hundred, fo2 impoſt 
above two ſhillings and lix pence, which was the Poundage by the Statute of 
everp hundred, and ic was alledged; that Bates had notice thereof, and that he 
had bzought in Currants into the Pozt of London, and refuſed to pay the ſaid 5. s. 
in contempt ok the Ring, whereunco Bates came, and ſaid, chat he is an Eng- 
liſh Merchant, and an ventucer and adenizen, and that he made a voyage to Ve- 
nice, and there bought Currants, and impozted them into England, aud he re- 
cited the Statute of the firſt of King James cap. 33. which grants 2.8. 6. d. fo2 
Poundage, and he ſaid, that he had paid that, and therefoze he had refuſed to pay 
the 5. 8. becauſe it was impoſed unjuſtly,aud unduly againſt the Lawes of the land, 
whereupon the Kings Attoꝛney demurred in Law; this matter had been divers 
< | times argued at the Bar, and at the Bench, by Snig, and Savil, Barons, and 
now by Clark and Flemming chief Baron whoſe arguments J only heard, and 
Clark, who argued firſt this dap laid, that this Caſe being of ſo great conſc» 
quence great reſpect, and conſideration is tobe had, and it ſeemeth to me ſtrange, 
that any ſubjects would contend with the King, in this high point of Pzerogative ; 
but ſuch is the Kings grace, that he had ſhewed his intent to be, that this matter 
ſhall be diſputed and adjudged by us accozding to the antient Law and cuſtome of 
the Realm, and becauſe that the judgement of this matter cannot be well directed 
by any learning delivered in our Books of Law, che beſt directions herein are 
pꝛeſedents of antiquitie, and the courſe of this Court, wherein all actions of this 
nature 


conſideration, viz, foꝛ marriage, alſo it was holden, though the conſideration | 
of marriage be a good conſideration, pet if a power of revocation be annexed to it, 
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nature are to be judged, and the Acts of Parliament recited in arguments of this 
Cale pꝛove nothing to this puzpoſe, the beſtcale in Law, is the Caſe of Mines in 
Pr. Plowden Com. where this gzound is put, chat the pꝛetedents of every 
Court, ought to be a direction to that Court, to judge of matters which are apt- 


Mich. 4. 
Jac. in 


Exche- 


ly decerminable therein, as in the Kings Bench fo2 matters of che Czown, in the 9*##7. 


Common Pleas foz matters of inhevitance and Civil contracts, and in the Exche- 
quer fo matters of the Rings Pꝛerogatibe, bis revenaes, and government, aud 
as it is not a Ringdome without ſubjects and godernment, ſo he is not a Ring 
without revenues, fo2 without them he cannot pyeſerve his dominions in peace, 
he cannot maintain war, noz re ward his ſervants, accozding to the ſtate and ho- 
noz of a King, and the revenue of the Czown is the very eſſenttal part of the 
C10wn, and he who rendeth that fzom che Ring pulleth alſs his Czown hom his 
bead, fo2 it cannot be ſeparated om the Czown, and ſuch great Pzerogatives 


of the Czown, ( without which it cannot be) ought not to be viſpuced; and in 


theſe caſes of Pꝛerogative the judgement ſhall not be, accozding to the rules of 
the Common Law, but accozding to the Pꝛelidents of this Couze wherein theſe 
matters are diſputable and determinable, as fo2 Example, an action of accompe 
lies not by the Common Law againſt him, who had the land of che atcomptanc 
by meanconvepance, butifone be an accomptant to the King, and had land in 
fee, and alien icunts A. who alien it unto B. B. by reaſon of this land (hall be 
charged with this accompt: in 14. E. 3. a Cozoner was elected by the Rings 
writ as he ought to be, by the Countie, and after he was amerced, and becauſe 
he was not ſufficient to anſwer the Amercement the Countie was charged there- 
with, and that appears of Recozdhere, and in 30. E. 3. Rot. G. as appears alſo 
of Recozd, in this Court one William Porter was Magiſter monetz, and had 
recetved Bullienof divers Merchants, and Coyne it in the Rings Pint, and 
did not reſto ze the Copne to the Merchants, but was inkufficient, and the King 
paid the Merchants, and inquired ofthe ſuerties foz the Copne, and it was found 
that he had none, then it was inquired who recommended him unta the King, and 
it was found by whom he was recommended: and they who only recommended 
him as fzienvs, were charged with the Debt, and if one be gutlawed in a perſo- 
nal action, and Debt is due to him upon a contract, this ſhall be fozfeited to the 
Ring, and this is oꝛdinarp by the Pzeſidents of this Court, and pet this ſeems 
to be contrary ta Law, and is agailiſt our Books, and the Rings Debcoz ſhall 
have a quo minus againſt Executoꝛs upon a ſimple contract, and therein he cannoc 


releaſe, nox be non-ſuited, and J put theſe caſes copzove, that the pyeſivents of . 


this Court ought to be purſucd and obſerved, although they ſeem co czoſs che 
Common Law, and the Books thereof: a caſe was here betwixt the Ring and 
rden, Jourden was receiver, and ſold his office to one D. and he not being 
avle o pay Juurden fon his office at the dap limited, it was agreed, that Jourden 
ſhould come to the next rectipt, and when D. received the Kings money, that 
Jourden ſhould take itfo2 big office, which was done accozdingly, after D. was 
za>ebced tothe King, and this matter appearing as above gc. Jourden was char⸗ 
ged with the monep which he had- received, and as Stamford in his firſt cap. of 
Pyerogative ſaith, that che Ring is the moſt wozthy part of a Common-wealth 
ſo is he the pzeferver, nouriſber, and defender of the people, and true it is, chat 
the weal ofthe King is che publick weal of the people, and he fo2 his pleaſure map 
a forreſt che wozd'bfany ſubject, and he thereby ſhall be ſabjecc to the Lamol the 
Fotreſt, und de map cake rhe'pzoviſion of anp man by bis Purvieour, fox his 
own uſe'but at rraſonable pꝛtʒes, and without abuſe, the abuſe of which officer 


bath been reſtrained by divers Statutes, and the King may take wines fo? his 


piovillen, and ald Timber fvy his Ships, Caſtles, oz houſes in the wood of 
any mau, dd this is fo: public twnefic, and the King may allap, 62 tnhaunce 
Coyne at his pleaſyte, 'fo2 the plentie ofthe Ring is the peoples peace, and theſe 
impoſts are not vnty fox the benefit ofthe people, and foz the Kings Polit, but 2 
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alſo impoſed many times fo the increale of Merchandiſe, and Commerce, as 
the Statute of, Aulnageors made in the 2. E. 3. cap. 14. which was made pꝛinci⸗ 
palip to make ctoathes msze Uendible, and ſo Copporations are granted by the 
King with immunities and puviledges, and to ſeclude other ſubjects fzxom chem, 
are well limited and good, fo} it is fo2 the increaſe of the peoples wealth, and cherc- 
by the Kings revenue is increaſed, and ſometimes there is contained in grants a 
Pꝛohibition to other ſubjects, chat they uſurp not upon the pziviledges. of ſuch 
Copporations upon a pain, as inthe cudome of Forraign bought, and Forraign 
ſold in London, and Vork, and divers cuſtomes are permitted to fuch Cozpo- 


rations, as in the Chamberlain of Londons Caſe, Cook 5. andthe breach o 
violation of theſe cuſtomes is a decay of the Cozporations, and ſo an impairing 


of the revenues of the Czown, and therefoze the Ring may make chem, and alſo 
give them pꝛiviledges, and make inhibitions to others, not to Uſurp upon them : 
King Edward the third iu the ſixteenth pear of his Raign pꝛoclaimed, that no 


man ſhould ſell Tlool-fels, oꝛ Leather under ſuch a pꝛice, ſo chat theſe ſtaple 


commodities might not be debaſed, and this at no place, but at Northampton 
and Anwick, aud this pꝛoclamation was the cauſe wherefoze the Merchant in 43. 
Aſſiſe 38. was puntihed fo2 uſing the ſlight co abate the pzices, and fo? pzeſivents 
in this matter of Jmpoſt, there are many of antiquitie, and firſt for Wines in 16. 
E. 1. the cuſtome fo2 a Tun of Tine was 4. s. and in 21. and 24. E. 3. it was 
increaſed to bud 12. 13. & 14. of H. 8. it was increaſed to 17. s. 
the Tun, and after in the 4th. of Mary it was increaſed to 4, Parks, and as it 


appears bp the Recoꝛds of this Court, it was anſwered upon accompt,  foz all this 


time accozding to that rate, aud it is apparant, that no act of Parliament gave 


| this tothe King, but that it was impoſed by his ablsluce power, and ſhall it now 


be doubted if it be lawful ? God defend Pzilage, that the King ſhall have one 
Pogs · head befoze the Baſt; and anather Hogs-head behinde, is not given to the 
King by any Statute, but was only an Impoſt by the Rings power, the Jmpoſt 
upon cloathes in 31. E. 1. was two ſhillings foz a Scarlet, and 18. d, fox other 
cloathes in Grain, and alter inthe 37rh. year of E. 3. it was again and in 
the 37. E. 3. an Act was made fox the length of cloathes, in the 33. H. 8. it was 
raiſed again, and iu the time of Queen Mary, becauſe that the making of ſo ma- 
ny cloathes made the Impoſt of Wooll to be of ſo ſmall value, therefoze the Am⸗ 


poſt of every cloath was raiſed by her to a noble, and in the firſt of Eliz. an Im- 


poſt was impoſed, fo2 the overlength of cloathes, and it appears in 30. E. 3. that 
the Jmpoſt ok one Cloach was foz a ſtranger 2. 8. 8. d. and fo; a denizen 1. 8. and 
all fo} cloathes: another Impoſt was fo Moolfels, and Leather, the. 3 T. E. 1. 
it was foꝛ Mooll half a Mark foz a Sack, and after that to 10. fl. aud in the time 
of E. 3. to 20,9. and after to 40. 8. aud after to 3. l. and ſo of CMdollels and Lea- 
cher, and as the benefit and pꝛice of commodities did tile, ſo was the Impoſt rail 
ed, and no Act of Parliament foz chefirſt impoſing ;” and increaſe thereof, any 
ſo much foz Moolfels and Leather. Now foz allom, upon everp kintal of allom 
was impoſed 3. 8. 4. d. which was: anſwered upon accompe,-and in the cale of 
Smith it was not doubted if it (hall be paid as here it is, but if it were contained 
in Smiths Patent oz not, the impoſition impoſed upon Coles, now the 1. 8. in⸗ 


creaſe is paid, the impoſition upon Tobacco was ne ver doubted to be unjuſt as 


this is, and ſo much fo2 pꝛeſidents. And now foz Statutes, the Statute of Mag- 


na Charta cap. 30. which was objected, that thereby all Merchants map have. 
lafe ct. to buyand ſell, without all Tolluets, but there is a ſaving, viz. by the 
antient and old cuſtoms : the Statute of Articuli ſuper chartas cap. 2. bath aſa- 


ving in the end of it, that the King oz his Councel did not intend thereby to in- 
creaſe the antient pzices due and accuſtomed ; ſo are all the other Statutes of 
Purveyors; the Statute of the 45. E. 3. cap. 4. which hath been ſo much urgey, 
that no new impoſition ſhall be impoſed upon Woolfels, wooll, oz Leather, but 
only the cuſtome and ſublidie granted to the King, this extends onlp to — 
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himſelf, and ſball not binde his ſucceſſo2s, fox it is a pyincipal part of che Czown 
of England, which che King cannot diminich, and the ſame King 24. of his 
Raigu granted divers exemptions to certain perſons, and becauſe that it was in 
derogation of his ſtate imperial, he himſelf recailed, and adnulle d the lame; as to 


that which was objected, that che Defendant had paid * granted by the 77e. 


Statute of the firſt to the Ring, that is nothing to this purpoſe, fd? that is a ſub- 
ſidie, and not a cuſtome, foz when any impoſition is granted by Parliament, 
it is only a ſubſidie, aud not a cuſtome, fo the nature thereof is changed, and the 
impoſt of Tine is paid over, and above the poundage, and ſo ſhould it be here, 
and whereas it was objected, that if it were in the time of war, it is ſufferable, 
but in peace not, this ſeems no reaſon, fo2 the Ring cannot be furniſhed to make 
defence in war, if he pꝛobide not in peace, and the pꝛoviſion is tos late made, when 
it ought to be uſed, and as fo that which was ſaiv, that the ſubject ought to have 
recompence, and valuable ſatisfaction, it ſeemeth to me that he had; foz he bath 
the Rings pꝛotection within his Pozts, and his ſate conduct upon the land, and 
his defence npon the Sea, and all the Pozts of the Realm belong to the King, 
and in this Court, there is a pʒeſident where one inthe time of Queen Eliz, claim» 
ed to have a Pont to himſelf as his own, and it was adjudged that he could not, 
fo2 it belougep to the Queen, and it could not be ſevered, and the King only ſhall 
have the cuſfames, foz landing thzoughout all che land, and in the 17. of E. 3. 
there is a notable pꝛeſident, where he reciceth all the benefits, which the ſubject . 
had in his forraign Traffick, by the Kings power and protection, and cheretoze 
be impoſed a new Ympoſt 2 the writ of ne exeat Regaum tompꝛehends a pꝛobabi- 
tion to him to whom it is directed, that he ſhall not go beyond the Seas, and this 
m y be directed at the Kings pleaſure to any man, who is his ſubject, and ſo con- 
{cquently may he pꝛohibite all Merchants, and as he may pꝛohibite the perſons, 
{o map he the goods of anp man, viz. that he ſhall expozt oz impoꝛt at his pleaſure, 
and if the Ring map generally inhibice, that ſuch goods ſhall not be impozted, 
then by the ſame reaſon map he pꝛohibite them, upon condition 02 ſub modo, viz. 
that if cheytmpozt ſuch goods: that then they ſhall pay c. and if che general be 
lawful the parcicular cannot be unjuſt, and the words in the writ ol ne exeat Reg- 
num, viz: et quam plurima nobis, et Coronæ noſtrz przjudicialia ibidem 
proſequi intendis are not traverſable bp the ſubject, but he ought dutifully to o⸗ 
vey bis Soveraign: as to that, which is ſaid, that this command to the Trealu- 
rer is not ſufficient under the great Seal, that is otherwiſe, foz befoze the Sta- 
tute of R. 2. foʒ matter of cuſtomes no command was directer to the Treaſurcr, 
bat alwaycs the King ſignified his pleaſure co-his cuſtomers under his paivie 
Seal, and this gave authoritie co them to collect cuſtomes, and the ſame authoris 
tie is given now to the Treaſurer, and derived fzom him tothe cuſtomers, as to 
that which is ſaid, that the concluſion is evil, becauſe it is in contempt of the 
King, wirhout dollbt it is a contempt, fo2 the King may inhibic Traffick into any 
part of the wozld, if he will, oz inflict a pain upon any, who ſhall Trade into ſuch 
place inhibited, ſo map he do upon any commoditie either inhibit it generally, oz 
upon a pain oz Jmpoſt, and if a ſubject uſe che Trade after ſuch inhibition, oz 
impozt his wars, and pay nat the impoſt, it is a contempt, and the Ring ſhall 
paniſh him fo: it, at his pleaſure ; and as to that which is ſaid, that it is a bur» 
then to the Merchant, that is not ſo, fo2 the burthen layeth it only upon the better 
part of the ſubjects, and il it were a burthen, it is no moꝛe then they themſelves 
impoſed, which was in their hands by commiſſion in the time of Queen Eliz. and 
they have raiſed the pꝛices to ſubjects moze then the value ofthe Ampoſt ; and ic 

is not to be intended, that the King by any Ampoſt will pꝛe judice the cauſe of 
Merchants, fog the Trade in general is to him moze beneficial, then any parti» 
cular Impoſt: che cale of the 11. and 14. H. 4. of Aulnageor, is not to be com- 

pared to this Cale, foz there the King had made a grant to a ſubject, and it was 

allo of a thing which was granted befoze to a Paioz, and alſo of a — 4 
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within the land, and not tranſported, and foz the caſe. of Darcy: fo2 the mono 
poly of Cards it is not like, foꝛ that is of a commoditie within che land, and be- 
twixt the Patentee, andthe Ring, and not between the Ring, and the ſubject, 
and as to the exctption taken to the Infozmation, that it is Uſitr. and doth not 
pꝛeſcribe, this neederh not, fo it is a pzcrogative wherein lieth no pꝛeſcription, 
foz every pꝛerogative is as antient 88 the Cꝛc wn, and as to the concluſion of the 
Infoꝛmation it was objected, that it is not good, foꝛ the infozmet ought toprzy 
the foxfeiture ; but this belongs tothe Court to Judge of what ſhall be loft oz fo- 
feited, the offence being a contempt, aud therefoze the concluſion good enough, 
and ſo fo all theſe reaſons, judgement ſhall be given foz the King. Flemming 
chief Baron, touching the exceptions to the Infozmation they are of no fozce, 
for the firſt Aſitat #6. it hath been well ſaid, that the Ring needs not pꝛeſcribe in 
any pzerogative, foy it is as antient as his Czown is, 2. E. 3. and fo} the tonclu- 
ſion viz. that he in contempt &c. that deſerves no other anſwer, but that which hath 
been given bekoze, koz it is enough, without doubt warranted by infinite pꝛeſi⸗ 
dents, but fo2 the Bar, it is an increaſe of the Defendants contempt, and no ſuf⸗ 
ficient matter to anſwer an indigeſted and confuſed tale, with an impꝛoper and 
diſobedient concluſion, and there is in it multa non multum, but the concluſion 
is without pꝛeſident, oz exan. ple, fo2 he laith, that the impoſition which the King 
had laid, is indebite, injuſte, et contra leges Angliæ impoſita, and therefoze 
he rekuled #c. in the caſe of Smith fo2 Allom, the concluſion was moderate, aud 
beſ:eming a ſubject, judgement if he (hall have Jmpoſt by his grant, aud in the 
caſe of Mines, the Defendant being a great Peer of the Realm, concluded upon 
his grant and intereſt in the ſoyl, aud that he tcok the Mettal, as it was lawful 
foʒ him, and did not confzont his So veraign with terms of injuſte, indebitè, and 
the like, and the King as it is commonly laid in dur Books cannot do wzong, and 
if the King ſeiſe my land without cauſe, J ought to ſue to him in humble manner, 
Humillime ſupplicavit &c. and not with ſuch terms of oppoſition in the Anfozma» 
tion, and all his matter had been ſavcd to him then as well as now, oz hc might 
have pleaded bis matter, and ſaid wherefoze he refuſed, as it was lawful fo2 him: 
but fo2 the matter it is of great conſequence, and hath two powerful objects, which 
it pꝛincipally reſpecteth, che one is the King, his power, and pzerogative, his 
Treaſure, and the Revennes ok his Czown, and to impair and derogate fzomany 
df theſe was a part moſt undutiful iu any ſubject, the other is the Crade and Traf- 
lick of Merchantdiſe, tranſpoztation in and out of the land of commodicics, which 
furcher publick benefit ought much to be reſpected, andnouriſhed as much as map 
be; the ſtate of the queſtion is touching a new cuſtome, Jimpoſitions oz cuſtoms, 
are duties 02 ſumms of money newly impoſed ; by the King without Parliament 
upon Perchantdiſe, foz the . augmencation of his revenues, all the queſtions 
arifing in the caſe are, aut de perſonis, de rebus, vel de actionibus, viz. fozm 
and pꝛoceeding, the perſons are firſt the Ring, bis power, and authoritie. 
Secondly, not Bates the Defendant, no2 the Ucntetians, but all men who im⸗ 


poꝛt Currants, the impoſicion is pzoperly upon Currants, and foz them, and is 


not upon the Defendant, noz his goods, who is a Merchant, fo2 upon him no 
impoſitton ſhall be, but by Parliament. The things are Currants a forraigu 
commoditie, and a Uictual ; the 5. s. fo2 impoſt which is ſaid to be great, the 
action fomed 02 Pzoceſs is the command by the great Seal, aud the wozd there⸗ 
in are Petere et recipere, if they be ſufficient, and if good without ꝛoclamat ion 
oꝛ other notice, and how notice ſhall be given, and if it be good without an ad 
quod damnum, andthe caſz of Mines in Plowden, which G the ſole caſe in the 
pzinted Books of Law, co this purpoſe hath in it, foure reaſons of the jupgement. 
Firſt, the excellency of the King, oz bis perſon. Secondlp, the neceſſitie of 
Copn foz his ſtate. Thirdly, the uttllitie of Copn foz commerce. Fourthly, 
the inconvenience, if the ſubject ſhould have ſuch xopal poſſeſſions 5 and theſe 
reaſons are not extracted out of the Books of Law, but are only reaſons of poli- 
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cy, fo; Rex elt legalis et politicus, and reaſons pollitick, are ſufficient to guide x 


Judges in their arguments, and ſuch caſes and pꝛeſidents are good directions in 
cafes of judgement, foz they are Demonſtrations ot the courſe of antiquitie, where 
upon mp judgement ſhall conſiſt upon reaſons politick, and pzeliveurs ; the caſe 


in Dyer 1. Eliz. fo. 165. was not like to the caſe in queſtion ; but only a coufe- 7%. 
renct, and the caſe there was, foz an impoſt upon cloath, a domeſtick cammo- 


ditie ; in this caſe, are recited their Grievances, but it was paid, and it is deni- 
ed here; but there was uo reſolution thereof: at the ſame time, was the impoſt 
of Mines increaſed, and paid, and no petition 82 complaint thereof, and the cu- 
ſtome of Eng lands commodittes, were at the firſt impoſed by che Rings will, foz 
no Statute giveth chem, viz. foz Tool, Toolfels and Leather, and it was 
called the great cuſtome, and that it was paid, it will not be denied, and pet now 
it is doubted, ik the King can impoſe it upon forraign commodities, the 
King map reſtrain the perſon as it is in Fitz. Nat, Br. a fortiori he may reſtrain 
the goods ; there was no cuſtom foz home Commodities, but the great cuſtom 
afozelaiv, which was after increaſed by Parliament, which was called the petit 
cuſtome : it is a great grace in the Ring to the Merchants, that he will com» 
mand, and permit this matter to be diſputed between him and his ſubject, and the 
molt fit place is in this Court, and the beſt rules herein are the pꝛeſidents chereok, 
and pollitick reaſons, which J ſhall give, aud apply them to the particulars befoze 
recited, and firſt, foz the perſon of the Ring, omnis poteſtas a deo, et non eſt 


poteſtas nil} pro Bono, tothe Ring is committed the Government of the Realm 


and his people, and Bracton ſaith, that fo2 his diſcharge of his office, God han, 
given to him power, the Act of Goveramenc, and the power co Govern: the 
Kings power is double, o2dinary and abſolute, and they are ſeveral Lawes aud 
euds, that of che ozdinary is foz the pzofit of particular ſubjects, fo the Execution 
of Cwil Juſtice, the determining ol Meum, and this cxerciled by equitie end Ju- 
ſtice in o2dinary Courts, and bythe Civillians is nominated Jus privatum, and 
witch us Common Law, aud theſe Laws cannot be changed, without Parliament, 
and although that their fozm and courſe map be changed, and interrupted, pet they 
can never be changed in ſubſtance: the abſolute power of the King is not that 
which is converted 02 executed to pzivate uſe, to the benefit of any particular per- 
ſan, but is only that which is applied to the general benefit of the people, and is 


Salus populi; as the people is the body, and the King the head ; and this power 


is guided by the Rules, which direct only at the Common Law, and is moſt pꝛa- 
perly named pollicy and Government, and. as the conſtitution, of this body va⸗ 
ricth with the time, ſo varieththis abſolute Law, accozding tothe wildome of the 
King, fo2 the Common good, aud theſe being general rules and true as they are, 
all things done within theſe rules ars Lawful; the matter in queſtion is materia 
matter of ſtate, and ought co be ruled by the rules of pollicp, and if it be ſo, the 
King hath done well to execute his extraozdinary powers all cuſtomes be they old 
oz new, are uo other but tha effects and. iſſues of Trades, and commerce with 
forraign Nations, but all commerce and affairs with forrainers, all warg and 
peace, all acceptance and admiccing fox Currant - forrain Copn: all parties and 
Treaties whatſoever are made by the abſolute power of the King, and he who 
hath power of cauſcs, hath power alſoof effects, no expoztation oz impoꝛtation can 
be, but at the Kings Ports, they are the Gates of the Ring, and he bathabſs- 
lute power by them to include or exclude whom he ſhall pleaſe, and Ports to Per · 
chants are theix Harbours, and repoſe, and foz cheiv better ſecuritie he is com- 
pelled to p2obide Bulwozks, and Fozereſſes, and ts maintain, fo2 the collection 
of bis cuſtoms and duties, collectozs, and cuſtomers, and ko; that charge it is 
reaſon, that he ſhould have this benefic : he is alſo to defend the Merchants from 
Pirats at Sea in their paſſage, alſo, bythe power of the King they are to be re- 
lie ved, if they are oppeſſed bp forrain Pꝛinces, and his Treaty, and Entbaſſage, 
and he be nof remedied thereby, then = Talionis ſhall be executed, * — 
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goods, and Tax foz Tar, ar if this will not redreſs the matter, then war is 


other Pzinces, the Judges in them ate phivbp the Ring, and maineathed by him 
to do Tuſtite to the ſubjects, and therefozehe hath the pꝛolies of the ſaid Courts: 
it is reaſonable that the King ſhonld have aſmwch power over forrainers, and their 
goods as upon his own ſubjects, and if the King cannot impoſe upon forrain 
Commodities a cuſtome, aſwel as forrainers may upon theit own Commodities, 
and upon the Commodities of this land when they come to them, then forrain 
ſtates ſhall be inriched, and the Ring inipoveriſhed, and he ſhall not have equal 
p2ofit with chem, and yet it will not be denicd, but hts power herein is equal with 
other ſtates, and ſo much fo2 the perſon of Bates che (abject : it is ſaid, that an 
impoſition map not be upon a ſubject without Parliament: that the Ring map 
impoſe upon a {ubject, J omit, fo it is not here the queſtten, if the King may 
impoſe upon the ſubject ox his gedvs, but the im poſt here is not upon a ſubject, 
but hete it is upon Bates, as upon a Merchant, who impozts goods within this 
land, charged befoze by the Ring, and at the time when the impoſt was impoſeo 
upon them, they were the goods of the Venetians, and not the goods of a ſub jcct, 
no2 within the land, but only upon thoſe which ſhall be after impozted, and lo 
all the arguments which were made koz the ſabject, fail; and where it is (aid, 
that he is a Merchant, and that he ought to have the Sea open and free foz him, 
and that Trades of Merchants, and Merchandiſe is neceſſarp to expozt befoze, 
the Surplus of our commodities, ànd then to impozt other necefſaries, and ſo is 


tobe attempted, foy the cauſe of 52 in all che Rings Courts, and ol 


fa bourably to be reſpected, es to that it is well known, tcbat the end of every pꝛi- 


vate Merchant is not the on good, but his particular p2ofit, which is only 
the means, which induceth him to Trade and Traffick, and che impoſt to him is 
nothing, k2 he rateth his Perchandile accozding to that, the impoſt is impoſed 
upon Currants, and he who will buy them, ſhall have them ſub ject co chat charge, 
and it ts a great contempt to dente the payment, and ſo much foz the perſon: J 
will give a brief anſwer, to all the Statutes alledged on the contrary pare, with 
this expolition, that the fubjects and Merchants are to be freed of Maletolt, and 
this was Toll nnjnftly exacted by London, Somhampton, and other Pozts 
wichen this Realm, but they are with ches ſaving, char they pay the duties and 
tuſtomes, due, oz which bereafter hail de due eo rhe Ring, which is a full an- 
ſwer td af the Statates; the commoditie of Cuttants, is no commoditie of this 
land, but forrain, and whereas it is ſaid, chat tt is Gictual and neceſſarp food, 
it is no tnoze neceſſarpchen Tine, and impoſt fox that Hath been alwayes paid, 
Witchvnr contradiction, and without doubt, there are manp drinkers of Tine, 
who are alſo eaters of Currants, that which fhonld be ſatv Uictual foz the com- 
mon- wralch is, that which ariſech from Agriculture, and of the earch within this 
lund, and not nice and deticate things imported by Merchants, ſuch zs theſe 
Currunts are, and are rather deficary v Medicine then a Uicrual, and it is no 
reaſon that ſo manp of dur good and ſtaple Commodities ; ſhvuld de expoztey to 
Uenfce, fo2 ſuch a ſlight delicacy, und that all che tmpoſt ſhall be paid co the Ue- 
wietims'fo2 them, midrhe Ring ſhoctd have none foxtheir Commonitie,and alchough 
thi Fe — thereby raiſed, this hurteth not the Merchant, noz no other, but 
mi al nimiber of velicate perfons, and thole allo who are of moſt able and 
veſteſtate, foz their pleaſure, but when che Ring is in want, he is to be relieved 
by's impolition o ſubſidie upon all the ſubjects; the impoſition which is 
here ſaid, to be ſo great, and intollerable, is an evil peſident, ſoz i he map 
do ſd much, de may do tt in infinitum, and upon all ocher Merchandiſe: loz the 
Impoſition A ſap, chat it is reaſonable, foꝛ it is no moe then foure times ſo much 
then was befoze, and that there Hath been aſmuch dune in antient time in other Im⸗ 
poſts, as in that of LAvoll, which was at fle but an Noble a fack, and is now 
at'50, d. the Impoſt of Uline wg tu untient time 3. 8. 4. d. a Tun, and now is 
foure Marks, the keſlening of ruldome and Impoſt ts much to be gulved, by in- 
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may tmpoſe a nec eſſilie of raiſing euſtowe of cheſs Commodities, and ſo it was in - * 
dhe particular of Currants, the Duke of Venice Impoſed upon them a ducket - 


by the hundred, which by the wiſdom of the tate was fozeſeen tg be a means, that 


in time will waſte aud conſume the Treaſure of the land, whereupon the Queen 7%. 


writ to the Duke, that he would abate his cuſtome, which he refuſed, wherefqze 
to pzevent, that fo great a quantitie of this Cammaoditie ſhauld vor be impozted 
into the land, the Queen granted to the company af Perchants of the Levant, 
that none ſhould bzing in Currancs, but by their Licence, aud thoſe Merchants 
Impoled upon them who did Jmpoze, which were not of their company, if be 
were denten 5. 8. if he were a ftranger 10. 8. and this was paid by the Mer · 
thants without contradiction, but there was a clauſe in the Patent, that when the 


Dune ok Venice abatso his Impoſt, that the Patent (ould be void, and after 


the Duke. was Solicited again, that he would abate the Impoſt, but he refuſed, 
and the firſt Commiſſion was recalled, and after a new grant was made, which 
was executed all the Queens life time, which was as afozeſaid ; and where⸗ 
as it is (aid, that if the King map Impoſe, he map Jwpoſe any quantitie what 
be pleaſes, true it is, that this is to be referred to the wiſvom of the King, who 
guide th all under God, by his wildom, and this is not to be diſputed by a ſub- 
ject, aud many tlungs are left to his wiſdome fox the oꝛdering of his power, ra- 
ther then his power hall be reſtrained, the Ring map pardon auy fellon, but it 
map be objected; that if he par dau one fellon he map pardon all, co the damage 
of the Commou-wealch, and yet none will doubt, but that is left co his wiſdom, 
and as the King map grant a Pꝛute ttion fo2 one year, ſoit map be ſaid, that he 
may grant it foz many pears, which is a miſchief, and ſo ought to grant none, 
which null nut he denied but that he map, ſo it may be ſaid, that the Queen may 
grant a ſafe conpurtco a tranger, fo? if ſhe map do that, then ſhe may grant to all, 
which would be tuicthenſame to the inhabitants, and pet it will nat be denied; but 
that (he may grant tu any or all, agiu her miſdome ſhall ſeem convenient, and the 
wiſoauw audp2zobivence of the Ning is not to be diſputed by che ſubject, fo2 by in- 
tendmout they chnnoc be (evercofiamber perſov, and to argue a poſſe ad actum 
to xeſtram che Ning and his puwer, becaule thet by his power, he may do Ul, is 


nn argument op a ſubject, to:pzove the power of the Ring by p2eſidents of anti- 


quite in a caſe ul this natute may eaſily be done, and ff it were lawſul in antient 
tnt, it is:lauful now ; log the authoritie of the King is not diminiſhed, and the 
Czownhaththe fame Attributes, that then it had, and in ancient time ſuch Jmpoſts 
were never dcuied, and that which is given by Parliament is not an Impoſt 
but a ſubãdie: tu antient time ſmall Traffick oz intercourſe was etwixt the inha- 
hit ants of this land and forrain Nations, fo that the pzincipal cuſtom was ofthe 
Commoditics of this land, which were {Uolfels and Leather, and that the cuſtam 
fo: Mools mas an Mahle fox a Sack, was an impoſition, as it appears by the 
S:atute of the 14. ul Ed. 3. cup. 4 1. it is objected, that Merchants cannot be 
reſtrained, but anly perſons ſuipetted, as the writ.of ne exeat Regnum is, but 
as tt is ſaid in Dyer, befoꝛe ciccd, it is withaut doubt, that the cauſe is not Cra: 
ſable, and that rhe King may inhikit any man, :fo2 it it be not Trabetſable, it i 
not material, andthe reaſon wherefoze any man map be.teſtrained, is fo2 defence 
of the Realm, and it map be done by mite Seal, p2ivie ſignet, great Deal, 
0:4P1oclamatjon, and that appears by the writ.of licentia Tranſportandi in ibe 
Regiſter-whichccomaineth licence fo2 one to Travail, and limitshim.co.mbat place 
he ſhall· go, and uhu he ſhallretjywn, and mith mbat goods ; that:the Ring map 
pꝛobibit body land gouds, and her. a man is bepond the Seas, the King mer 
command hinnto x tun, and if he dotb notobey {eh command, be (ball foxfeit bis 
goods: nowdtyreſtramt of cammodicics manp;preſivents art ta pꝛo be it in the 
rtimeof H. 3 B. 1. it was ttihden, that ¶ Hooll ſhouls he Tranſpoced into 
Flandeęe, t. a Comuiian mas awardetco inguire, 2 — 
1 g 
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gaiuſt this ozdinance, and the goods of one Freeſton were leiſed, cherefoze, 
an Attachment awarded againſt the Ships of Hull, fo; Tranſpozting contrary ts 
the oꝛdinance, in the 22. E. 1. there-it was ſoꝛbidden, that no Merchant ſhould 


Trade with France, foz, Trade with forramers is a forrain thing which is only 
referred to the King: in the 17. H. 6. all Petchants were fozbidden to. impo2c 


wares zom Flanders into this land, andthe Cittizeus of London complained. of 
certain Merchants, which had done contrary to this ozdinance to the Loꝛds of the 
pꝛibie Councel, which J have here ready; fo2 the Recozd mentions it, and the 
Kings Attoznep was commanded to exhibit an infozmacion againſt the Merchants, 
which he did, and they plcaded that the Pꝛoclamation was made, here upon Ea- 
ſter Eve, and that they were then at Bruges,and upon the Wedneſday after Bruges 
Market they bought the wares befoze notice of the Pꝛoclamation, and befoze it 


were poſſible, that they could have notice of it, and pzap judgement cc. and ſo 


inuch fo2 reſtraint of the perſon and goods, by the Statute of 31. E. 3. Cap. 8. 
times were appointed in which Tools ſhould be Trauſpozced, and alſo Cap, 9. 
Authoritie was given to the Chancelloz and Treaſurer, co defer the paſſage at 
their pleaſure, - but that this was the Common Law, and that the Ring by his ſu- 
pꝛeam Authoritie might do it, it ſeems to me it is apparant by the Statute of the 
26, H. 8. Cap. 10. which gives power to the King by his letters Patents, to li⸗ 
mit the time fo2 tmpo2ting of Mines agaiuſt che Statute of 23. H. 8. Cap. 7. 
which was no moꝛe but a reſtoring of his power abzivged befoze, and ſo was the 
Statute of 31. E. 3. foz otherwiſe the Parliament would never have given him 
Authoritie to contradict an Acc of Parliament by his letters Patents, oz to revive 
theſe Acts: Impolitions are meerly a new cuſtome, aud ſo are they filed in the 
Margent of the Roll ofthe 3. E.-z.in this Court, where it is Recozded, that the 
King had aſſignedPerchancs to receive ( uſing the ſame wozds which are uſed 
here ) half a Bark foz every Sack of TUool, and a Park of everp Laſt of Lea» 
ther, and that if the Merchant who is ſo appointed Tranſport any after, that it 
ſhall be fozfeited, and out ofthis recopd J obſerve; that three hundred Pelts make 
a Sack of (Uooll : krom the 21. Ed. 1. unto the 28, E. x,the cuſtoms foz Wools 
was 40. f. a Sack, and in 25% E. 1 the Impaſition of Maletolt was repealep 
by Act of Parliament, which Maletolt was an increaſe of Impoſt upon ſtaple com- 
modities, and therfoze was givento the King a great ſubſivie with this cauſe, 
that. it ſhould never be drawn into pꝛeſident; which ſhews, that this Maletolt was 
rightly impoſed, ' otherwiſe the Parliament would never habe given him ſs great 
aRccompence-foz the Abzogation of it: but after in the 13. of E. 3. becauſe it was 
Athing ok ſo great conſequence to che Czown - it was revived and made 40. s. fo 
Wool, and Moolfels, and 3, 1: fox Leather fo2 denizens, and double foz ſtran- 


gits: in the 14. Ed. 3. aPetitfou in Parliament to abate it, and fox a great ſub- 


ſidie it was releaſed, and in the 18. of Ed, 3. it wag.againrevived, and a new peti⸗ 
tion was made in Parliament, and this petition was continued until the 36. of 
Ed. g. and then u was abatev, and alſo by the 45. E. 3. it was again abated, ſo 
that it ſeem, that between theſe times it was revived, but after it did not continue 
long, koz in 48. E 3. it was again revived, and foz Mool the Impoſt was 50. 
g. et lic de ſingulis, and in 1. R. 2. after it was anſwered to the Ring, as it aps 
prars in the arcompts here, and in 5. R. 2. it was again ſuppꝛeſſed by Parliament 
fox ſubſidie granted to the King with a ſaving ol antient rights : all theſe Sta- 
tuten pꝛove cxpꝛuſiy, that the King had power to increaſe the Jmpoſt, and that 
upon tommodities ot the land, and that he continually uſed this power notwithſlan⸗ 
ding all Acts of Parliament againſt it, and ſo much fo2 commodities of this land: but 
£62forrain commodicies it appears by no Act of Parliament, oz other pꝛeſident 
that never any petition 03 ſuit was made to abate the Impoſt of forrain commodi- 
ties, but of them the Ampoſt was paid without denial; as fo2 example, fo2 Tines 
tu the 16; E. 2. i nppears in this Court upon Netozd, it was commanded to the 


Vqlift ot Dover ta le vie and Collect dl everp Tum of (Mine of ranger 4. 3. - 
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inthe 22.E..x; 2.8. thereof was relealed,- at the ſuit of. the French Ambaſſador, 
in the 26, of E. 3. the King granted pybiledges to Merchants ftrangers, but there 
was given fv} it an increaſe of tuſtome, and this was auſwered as it appears upon 
accompt in the times of E. 1. U E. 2: the caſe of Allom was as it hath bern teti- 


ted by my bother Clark : ls objected, that. the Merchant ought to have free 47. 


paſſage-uponthe Dea, but thaf ddth not conciude the Ring, but that he ſhall have 
his Impoſt if hecometh into his Pozts, and here the queſtion is fo Merchandiſe 
after that thep are bzought into the Pope, but it is ſaid, that they cannot ceme in- 
to the Pot but by he Sea, that is true, but (f this reaſon ſhould hold then the 
Ring could not grant Murage, Pontage, and the like, becauſe the common 
Channel to them is frre, and Average is fo2 ſecuritie aſwel as Pozes : another 
objection, that the Defendant here is not re ſtrainc d, but that is anſwerev, fo2 if a 
pain be inflicted upon them who impozt, this is an inhibition upon a pain to all; 
another objection was, that there was no conſideration of the Impoſition, and 
if it be demanded what differences between the calgs; J anſwer as much as is 
vetween the King, and a'ſabject, and it is not realenable that the Ring ſhould 
expꝛels the cauſe and conſiteration of his Actions, foꝛ they are arcana Regis, and 
no ſatts faction ngedeth, fo? if the p2ofits to the Merchant fail:th be will not trade, 
and it is foꝛ the benefic of every ſubject, that the Kings Treaſure ſhould be increa- 
led: anobjertion was made againſt the fozm of pꝛoceeding, becauſe it was by 
the great Seal to the Treaſurer, and that he by the cuſtomers, Peteret et recipe- 
ret, and this could not be better, as it was anſwered befoze : it was objected 
that it ſhould te bp Pꝛoclamation, and chat needs not, fo2 it coucheth not all che 
lub jects, but only thaſe who are Traders in Merchandiſing, the beſt and apteſt 
means to give them notice by the cuſtomers, and it is alledged by the infozmati- 
on expꝛelly, that he had notice. It was laſtly objected, that there ought to be 
a quod damnum in the caſe befoze the grant, that is not ſo, fo2 that ſhall 
be only wen che Ring granteth any thing which appertaineth to his p2erogative, 
and not when he maketh Charters, to his ſervants to levy his duties due to bis 


Cꝛown, wherefore J think that the King ought to have judgement, which was 


after given accopdingly. 


An Information againſt 
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TY Biſhop of Carliſle called John May in A. 26. Eliz. made aleaſe in reber. 
ſion to Queen Eliz. of the Manno of Horncaſtle, whereof the Biſhop was 
ſeiſed i right of his Biſhopzick, and this was foz 4. years, and it was acknow- 
ledged befoze Commiſſioners appointed fo2 this purpoſe, and the Biſhop pꝛaped 
it to be inrolled, and this pꝛayer is indozſed but not inrolled, and in 37. Eliz. this 
leaſe was confirmed by the Dean and Chapter in the life of the leſſoz, and in 44. 
Eliz. the ſucteſſo Biſhop leaſed this land to Sir Edward Dimock, the Statute 
of the 43. of Eliz. hath a pꝛobiſo, that it ſhall not extend to any leaſe befoze made 
by the Biſhop of Carliſle ts Queen Eliz. then not inrolled, and after the death ol 
the Quten, viz. 5. Jac. thts leaſe in 26. Eliz. is returned, and certified tobe 
acknowledged, and is then alſo inrolled, aud Sir Edward Dimock had entred, 
and was in poſſeſſion by vertue of his leaſe, in the 3. Jac. and the infozmation was 
foz encrie and intruſion in 3. Jac. and upon the Bar all this matter was diſcove⸗ 
red, and a demurrer joyned George Crook foz the King, conceived that the leaſe 
made in the 26, Eliz. is good, firſt he ſaid, that alchough the Queen cannot take 
an inheritance oz frechold without matter ot Recozd, pet ſhe map take Chattels 
upon a ſurnuſe made, that they were granted unto her, andcherefoze he vouched 
21. H. 7. fo. 19 that an Obligation map be granted to the Ring without inrol- 
ment of the graut, and 40. Aſſiſe pl. 35. Brook tit. ſuggeſtion pl. 5. it * 
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that the King ſhallhave a Chattel by a demiſe by paxol upon a ſuggeſlion made 
thereof in the Exchequer, without a Recozd, and in;the-15. H. 7. fo. 15. the 
Kings Baplie who is not of Recozd, may be compelled to accompt upon aſuggeſtt- 
on made, Brooks ſuggeſtion pla. 3 1. and in the 37. H. 6. fo. 7. & 18. if the 
King gives goods with his hands, this is goed, although no recozd be made 
thereof, becaule it is but a Chattel, and bp the ſame. tesſon he.inferred, that be 
map alſo accept of Chattel without a Recoꝛd: but admitting that be canuot tale 
without a Recoꝛd, it ſeemeth that here is a thing well enough Necozded, to intitle. 
the Ring after the return made by the Commiſſioners, - foz the Commiſſioners are 
officers of Recoꝛd to this purpoſe, and they ende zſe the pꝛayer ot the partie to 
have it Recozded, and this being after the return is a ſufficienReco)d to intitle the 
Ring, and he vouched the 2. H... 20. where: the ſervant of Juſliee Catesby 
after the death of the Judge made a return, and this was good; and the 8. H. 4. 
a Recoꝛd certified by a Judge alter he was diſplaced, and 43. Aſſi ſes i a Core 
ner makes his Rols and dies befoge he certifie them, they map be certified after 
his death, and lo here, this acknowledgement and pzaper being certified may at 
any time after be inrolled, and although it ſecmeth by the Book in the 19. Eliz. 
Dyer fo. 355-that a grant being made to the King and acknowledged befoze one of 
the Maſters of che Chancerp, and inrolled in che time of another Ring maketh 
not the Grant good, pet he ſaiv, that it was adjudged fo; another grant made to 
the King by the Duke of Somerſet, and acknowledged befoze one of the Maſters 
of Chancery, and inrolled in the time of another Ring was good enough to per⸗ 
fect the grant, and this was by a grant made by the Duke of Bozoms Inne in 
London, and he ſaid, that it is not reaſonable, that che Law ſhould ad judge 
otherwiſe, fo2it may be, that the Clark will not inroll it untill ſuch a time, viz. a 
moneth, within which time the King map die, ſhould it now be reaſonable, that 
it ſhould not be inrolled at all, he laid it was unreaſonable, and he ſaid, that ic 
appeareth by the 37. H. 6. fo, 10. that a deed delivered at the Rings Coffers is 
good enough to avoid his leaſe made in the 44. Eliz. foz although that it be true 
that a grant of a reverſion ſhall never operate to the deſtruction of a right ofa third 
perſon, pet it ſeemeth that an Act commenced, map be confirmed well enough to 
the deſtruction of a mean interpoſed Act, and it ſeemeth that the inrolment here, 
is but a confirmation of a pꝛecedent leaſe, and not a relation to make a thing which 
was not befoze, and therefoze to examine what thing an inrolment is, and it ſeems ' 
ed to him that it is no matter of Reco2d, as it appears 24. E. 3. and 29. H. 8, fo. 
25. and therefoze it appears by Wymacks Caſe Cook L. 5. that a deed inrolled 
ought to be pleaded, hic in Curia Prolat, which pzoveth , that the deed, and not 
the tnrolment thereof is the thing which paſſeth che eſtate, and therefo2e he vouch⸗ 
ed the caſe in the 6. E. 6. Brook title faits, if one jopnt Tenant ſells all his land 
in D. and after his companion dieth, and then the deed is inrolled, pet a moitie 
only (hall paſs : and 41. Eliz. Cook Perimans Caſelib, 5. if a man make a fcof- 
ment of lands, and inroll che Deed within the Mannoꝛ, as by the cuſtome it ought 
to be, pet the inrolment ſhall paſs nothing, and therefoze it is there ſaid, the in⸗ 
rolment may be good enough after the death of the parties, ſo by the ſame reaſon 
afozeſaid, it is put in the ſame Caſe of Perimon, and alſo in Butlers and Bakers 
Caſe Cook lib. 3. that it a man deliver a writing as an eſc2zow, to be his Deed up« 
on certain conditions perfo2med, and after the Dbligoz, andthe Ovligee die, and 
then the Conditions are perfozmed, the Deed is good, fo there was traditio in- 
choata in the life of the parties, and this being after conſummated, takes his cffecs 
by fo2ce of the firſt delivery and acknowledgement, and cherefoze alſo he ſaid, that 
it was lately adjudged, that if two men are mentioned to be bound by one Obli- 
cation, and the one ſcals at one dap, and the other at another day, this is as 
good, as if it had been at one dap, and cherefoze he ſaid, that there is no doubt 
but if a leaſe be made to the King by a Biſhop, and after another leaſe is made alſo 


ol the ſame land, or ik the Biſhop die, pet if after the firſt leaſe be inrolled, this 
| is 
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is good, and therefoze alſo he cited a caſe to be-adjudged in Banco Regis 41. Eliz. 
bet ween Collins and Harding, that if a man be ſeiſed of freehold; and Coppi- 
hold land, and makes a leaſe of both foz years with licence rendring rent, and after 
he grants the reverſion of the freeholv, and makes a ſurrender ofthe Coppihold, 
to the uſe of the ſame perion, and an attoznment is had fo2 the freehold, and che 
pzeſentment of che ſurrender fo2 the Coppihold, is not made untill a year after, 
pet he in reverſion ſhall have an action of debt fo; all the rent, fo2 the pꝛeſentment 
of the ſurrender is but a perfection of the ſurrender befoze made, alſo he cited the 
eaſe as J obſerved him to this effect, in the 9th. of Eliz. in the Abbot of Colche- 


ſters Caſe, where he laid, that che Zbbot of Colcheſter committed treaſon, and 


after made a leaſe fo2 years, and then he ſurrendred to the Ring all his lands, and 


after an office found the treaſon, and it was holden che leaſe is good againft the 


Ring, who took bythe ſurrender, and not by the treaſon committeedþefoze, but 
as Walter ſaid, the caſe was adjudged, that the Ring ſhould avoid the leaſe, foz 
now he is in by thẽ treaſon paramount the ſurrender, 


Phillips againſt Evans. 


* an Ejectione firmæ bzought up three acres in the forreſt of Kevington in the 
Lountie cc. the Defendant pleaded not guiltie, and the Venire facias was a- 
warded de vicineto of the fotteſt, and the Defendant moved in arreſt of judge- 
ment, becauſe the Venire facias de vicineto of the forreſt was not good, fo} ag 
Stephens, foz the Defendant ſaid, that a forreſt and the name thereof, is but a 
place pziviledged fo; Ueniſon, and nota place certain fzom whence a Venue map 
come, and it was ſaid, that in the 16. Eliz. in Banco Regis in the Lozd Padgets 
Caſe a Treſpaſs was bzought of 3. Acres of land in Beer- wood, and the venire 
facias was awarded de vicineto, de Beer- wood, and the chief Baron Tanfield 
laid, that in this caſe the venire facias was not well awarded; and ſo it was 
bolden in the Kings Bench, and therefoze he would be adviſed in this Caſe ; and 
after at another day it was moved, and then the chief Baron laid, that be had per- 
uſed the Books touching the Cale in queſtion, and that it appeats by the 47. E. 3 
ſo. 6. by Fuchden, that a forreſt is many times out of anp Pariſh, and there- 
fo2e ſhall not be intended co be within any Pariſh, and he ſald, that the Defen- 
dant in this caſe ought to have pleaded, that the forreſt was within ſuch a Pariſh, 
and demanded judgemenc, if he ſhall be anſwered without alledging it to he within 
8 Pariſh, and that otherwiſe judgement ought to be given fo the PPlanciff, and ſo 


he ſaid, chat it was now lately adjudged in che Rings Bench, where a man was 


indicted foꝛ Hunting in a forreſt, and a venire facias was awarded de Foreſta 
and good, and he vouchev alſo che 8ch. of H. 8. in Savages Caſe, and the 7. of E. 
3. and Baron Altham Accozded ; and he vouched alſo the Book of the 18. of E. 
3. fo, 36. where it is ſaid exp2eſly, that if ſhall not be intended to be within a Pas 
rilh, except it be ſhewed in the pleading on the other ſide, and he vouched alſo 27, 
H.'8. fo. 12. and then all the Barons agreed, that judgement ſhall be given fox 


the Planciff. 
Airieand Alcock. 


De Caſe was argued again, between Airieand Alcock concerning the miſ- 

naming of Cozporations, which was argued befoze, as appeaxeth fo. and 
Thomas Stephens the Pꝛinces Attoꝛnep argued, that the leaſe is void by the reas 
ſon of the milnoſmer, and he obſerved the Piſnoſmer to be pzincipally in theſe two 
material things. Firſt, where the foundation was, by che name of the Pall, 
oz the Colledge of the Queen gc. che pyeſencation of che Parſon, and alſo the 
confirmation of the leaſe made by the name of the Queens Colledge ec. omitting 
the wozd ( Scholers ) which ſhould immediately pꝛecede the wozd Aulz Reginz 


which he held 4 material variance ; 1 variance he obſerved to be _ = 
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6. Jac. in where the foundation was by the name of the Dalla; Colledge g he Queen in 
the Ex- 


cheguer. 
WWW 


. Oxford, the pꝛeſentation aud conflrmation of the leale was, 'by;the; name of P2c- 
volt ol QueeusColledge in the Univerlitie of Oxford, fo that: the mad Univer- 
' ficte was added, which was not in the foundation; and to P:obe;that theſe varian- 
ces were material foz the avoiding of leaſes, be cited the coſe gen remembred, 
in the argument befozy, which conceived Merton Colledge in d; and the 
parties to this caſe, were Fiſh and Boys, which was in Trin. 30, Eliz. Banco R. 
Rot. 953. wherein the caſe was, that the ſaw Colledge was 
name of Marten and Scolers of the houſe oz Colleyge of Scbolers 
in the Univerſitie ol Oxford, and that they made a leaſe by 


* 5 


den, and Scholers of the houſe oz, Colledge of Merton Collenge in Oxford, fo 

. that the wozdScholers, whichvid immediately pzecced the wohn Merton in ide 
foundation is omitted in the leaſe as in the pꝛincipal Cale : alla hire che wozd 
Univerſitie was added in their Cozpocation the fame was in the leaſe, 
whereas on the other ſide, this was not mentioned in Aire les ecomame 
in the kondation, but added in the teaſe, and he ſaid, that foz thele variances in 
Merton Colledge Caſe, the leale was holvcu to ve vold, which he held to be all 
one with our caſe ; but hewagreed, that in divers caſes variances in addition of ſur- 
pluage ſhall not be hurtful in a leaſe, as appeats by 21. and 22. E. 4. and thcre- 
foe though in ihe pꝛincipal Caſe, the wozd fellows was added in the leaſe, which 
was not in the foundation he would not argue, that this ſhould be aup variance to 
hurt the leaſe ; Hern Baron ſeemed, that the verdict is not ſuffictent to move him 
to give judgement fo2 the Plantiff; koz he (aid, although it be admitted, chat the 
leaſe by reaſon of che variance is not good, pet the verdict doth not ſufficiently 
finde that Doctor Airie is a perſon, who map take advantage of the invalivitie 
thereof, foꝑ it appeared not, of whoſe pꝛeſentation Doctor Airie came, to have 
the Parſonace, .fo2 although that it ſhould be admitted, as it is ſaid in Heckers 
Caſe 14. H. 8. that here might be Parſon of his own pꝛeſentment, pet it is not 
found that he vid ſo here, and he ſaid chat in every quare Impedit it ought to be 
exp2efſed, what perſon made the pꝛeſentation; co the variance he thought the 
leale- to be good, notwithſtanding that, foz he ſaid, that the wozd (Scho- 
lers) is not added in the foundation as a part of the name of a Cozporation, but 
only to expꝛeſs what kinde of Colledge this ſbould be, viz. to diſtinguiſh it zom a 
Merchants Hall oꝛ College, and therefoze though the wozd Scholers be put 
in, pet we pzoperly call it the Queens CTolledge, and not the Queen Scholers - - 
Colledge, toz it is not ot necellitie that che Scholers of the ſaid Colledge, ſhonld 
be the Queens Scholers, but that they are Scholers of the Queens Colledge, 
and he vouched 2. H. 7, Fitz. Titles Grants, and as co the caſe of Merton Col- 
ledge cited by Stephens he ſaid, chat in that Caſe, there was a main imperfection 
in the verdict, which as he thought might move the laid judgement to be given as 
it was, and not the matter in Law, foz they did not flade, chat the leſſoz was wars 
den ofthe Colledge at the time of the leaſe made ; alſo he vouched Cook lib. 6. 
Sir Moil Finches Caſe, and he vouched Sir Peter Seawels Caſc, where in a 
leaſe made by a Copporation, that cheſe wozds ex fundatione Regis E. 6. which 
were part of their foundation were omitted, and pet che leaſe good, and he cited 
alſo the cale of the Biſhop of Peter Bourough, where the Coꝛparation was by the 
name of Epiſcopi de Burgo Sancti Petri, and a leaſe was made by the name of 
the Biſhop of Peter Bourough, and the leaſe good, and that no difference in ſub- 
ſtance, and ifa Copporation were made by the name of Scholers and fellows, and 
in a leaſe the wozd fellows is omitted, pet it is good; and therefoze in the p2in- 
cipal Caſe, it ſeemeth, that the omiſſion of the wozd fellows is not material: alſo 
he ſaid, that the addition of che wow Univerſite, which is no part of the Coꝛpo- 
ration , is not fatal co che leaſe, foz in the Lozd Norths Caſe 36. & 37. Eliz. 
the addition of che wazd Univerſitie, oz the omiſſion thereof, was holden of no 
force to avoid the leaſe. Altham Baton Contra foz the matter in Law: * 

the 
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the inſufftciency of che verdict he thought, that there ought to be a new venire fa- 

cias, fo no judgement map be given fo2 any partic ; fo2 che inſufficiency ofthe ver» 

dict, foz it is not found, that Doctor Airie was pieſented. And thirefoze he cans 

not have an action, foz it cannot be intended, that his picſentation was by a better“ 

name then the other pꝛeſentation was, and he cited the 11. H. 7. fo. 8. and 17, 

. E. 3 title quare impedit, he who will avoid a pꝛeſentation, ought to intitle him- 
pu elf. Secondlp, it is not found here that the Church is void ſufficiently, be ſaid , 
that if a Pzovoſtp)eſcat himſelf, chis is void meerly, and he cited Heckers Caſe, 

it is not found here that Doctor Airie entred poſt inductionem, fo? it is ſaid, that 
heentred ante prædictum tempus quo &c. but not that he entred after induction, 

and therefoze it map be he entred befoze, and then it is nat good: but fo2 the mat» 

ter of Miſnoſmer it ſeemeth, that this avotds the leaſe contrary to Baron Herns 
opinion, wherefoze the chief Baron Tanfield adviſed the parties to agree, to 

have the true caſc rightfully found by a new ſpecial verdict, foz he ſaid ta Doctor 

Airie, that no judgement can be given foz him, what opinion ſoever himſelf, 
and Baronsnig ſhould hold, the which they would noe deliver, fo2 Snig Baron 
ſaid, that by 40. Aſſi ſe that if a man be indebted to the Ring, and devileth all 

his goods to A. and the Executo? aſſenteth, and afccr_ this debt is demande, the 
Legacee in this Caſe ſhall be charged fo this debt, and lo was it ordered by him 

| and Tanfield as reaſonable and equal: but Hern and Altham contrary, foz it 

7 was the folly of the Executoz to aſſent to the Legacie, and they ſaid, that it was 

& ſo adjudged, andreſolvedin Sir William Fitzwilliams Caſe in the Exchequer 
Chamber by an Englich Bill. 

/ Upon a motion made by Walter, it was ſhewed by him out of a Recopd inthe 
Tower, that inthe 31. E. 1. a Statute was made to diſcharge Merchants ſtran- 
gers hom the payment of Pulage of Wine, and allowed by the Court, that no 
Merchant ſhall be chargable fs2 the pziſage of Wines : lee moge of this Caſe in 

the Tit. of Doublin in Ireland. 
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He Caſe of the Jnfozmation againſt Sir Edward Dimock, which was the 

laſt Term, was now argued again by Thomas Crew fo the King; but his ar⸗ 
gu nent have not written. Walter fo2 the Defendant ſaid, that the Commiſſi- 
on fo2 taking of the acknowledgement of the leaſe, was not returned in the life of 
the Queen, no the caſe was not put in this caſe in the Queens life time, as it was 
in divers of the cales cited of the other ſide, and therefoze it differs fzom them: 
ia this caſe he obſerved foure points. Firſt, if this leaſe ſhould be good, if it were 
ne ver inrolled. Sccondly, admitting that it cannot, if here be ſuch an intolment 
as is requiſite.” Thirdly, admitting that the leaſe is good without inrolment, oz 
with this mrolment, theu if this can avoid the leaſe made in the Interim. Fourth- 
ly, ifnoleaſe be good until inrolment, then if the confirmation being made befoze 
the inrolment can be a good confirmation. And as to the firſt, he conceived, that 
the Caſes put ofperſonal Chattels, veſted in the Ring without Recozd are good 
Law: but here it is of a real Chattel, and he ſaid, that there are three reaſons co 
pꝛobe, chat perſonal Chattels are in the King without Recozd. Firſt, they are 
in judgement of Law crivyal. Secondly, they are periſhing, and ok no contintt- 
ance. Thirdly, che Recozvs would be infinite, if they ſwould be of Recozd, but 
there are no ſuch reaſong to pzove, that real Chattels (ould not be of Recozd, fox 
in the judgement of Law, they ace of greater value, and are alſo moze permanent, 
and therefoze Thrope ſaith in che 18. E. 3. that it had been adjudged, that Livery 
ought to be made upon a leaſe foꝛ 100. pears, alſo leſſee fo; years ſball have aid; 
but leſſee at will wall not, alſo it appears by Cook lib 4. in Sir Andrew Corbe ts 
Caſe, that a Gardian ſhall not avoid a leaſe fo2 years : alſo the Statutes regard 
leaſes fo} years, and it was holden it Gravenors Caſe, in the 23. Eliz. in the 
Court of Matds, chat a woman ſhallfozfeic ber joyncure, fox making of a leaſe 
fo 49. years by acceptance ofa fine, andreſervacion of a rent :? alſo leſſee ſoꝭ pears 
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map falſifie a recovery : alſo it is agreed of the other part, that the Ring cannot 
take an uſe without Recozd, and 6. E. 6. Dyer Bourchers Caſe, the Ring can- 
not take an uſe without recoꝛd: alſo he ſaid, that in every caſe, where a Deed 02 
Recozdis requiſite fo2 a freehold, the ſame conveyance is alſo requiſite foz a leaſe 
fo2 years : aud therefoze if a freehold be conveyed co a body polititk, it ought to 


be by Deed, the ſame Law if a leaſe fo; pears be conveped to them, and ſo if a 


leale fo2 years be made, ofa hundred oz rent; this ought to be by Deed, by 15. 
H. 6. fo, 38. alſo in Bayes and Norwoods Caſe 41. Eliz. it was adjudged, that 
a leaſe foz years cannot be made to a copporation without Deed, 2. E. 6. Brook 
Tit. Recognizauce 19. a man cannot make a ſurrender to the King without Re. 
cozd : the ſecond point he ſaid, that the inrolment being made after the death of 
the Biſhop, Leſſoz, oz ofthe Queen Leſſee, is no ſufficient matter of reco2d ; foz 
in judgement of Law nothing ſhall pals out of the Leſſo2 until che inrolment, and 
therefoze the inrolment is the thing which makech the cſtate, and not only which 
perfecteth it, and in all caſes, as appears in Say and Fullers Caſe, the thing 
which maketh the eſtate oz which perfecterh it, ought to be in the life of the Leſſo), 
and therefoze if a reverſion be granted, attomament sought to be made in the life of 
the grantor, 40. Aſſi ſes pla. 19. & 16, Aſſiſes pla. 15. and Cook lib. 2. in 
Tookers Caſe, and to pꝛo ve further, that the thing which ought ts perfect the 
eltate, ought to be inthe life of the grantoz,o02 feoffoz, he vouched 31. E. 3. tir. abbe 
10. and 41. E. 3. and temps H. 8. tit. feofments, if a feoffee enter not by fozceof 
a livery within the Uiew, this is not good, and if a Biſhop make a leaſe, and the 
Chapter do not confirm it until after his death, it is not good, by 31. E. 3. tit. 
Abbe 10. allo here to pzove, that in reſpect of che Queen Leſſee died befoze'ins 
rolment, that the leaſe is not good, fo2 this purpoſe he vouched 24. E. 3. and the 
11. E. 4. and the 7. H. 4. and 21. E. 4. that Chattels granted to the King ſhall 
go to the ſucceſſo2, and not to the Executoz ; and becauſe nothing veſted in the 
Queen, nothing can veſt inthe King as ſucceſſoz, foz a thing cannot be veſted in 
one as heir oꝛ ſticceſſoz, which was never veſted in the Anceſtsz, and he vouched 
Bullocks caſe in 10. Eliz. Dyer & 21. Ed. 4. of election : alſo it cannot veſt in 
the King Pꝛimarily, becauſe he was never partie to the Audenture of leaſe, and 
he cited a caſe to be adjudged accozdingly, betwixt Founds and 29. Eliz. 


& 11. H. 7. that he who is not partie to the Jndenture, ſhall not be pzimarily 


bound, noz ſhall pzimarily take by the ſame Indenture, and it is inconvenient, 
that this ſhould be a good inrolment, and where it was ſaid of the other part, that 
a bargain and ſale is good enough, although it be not inrolled in the life of the 
parties, ſo that it be inrolled within 6. moneths, to that he well agreed, foz by 
the bargain and ſalc an uſe paſſech at the Common Law without help of the Sta- 
tute, and this without inrolment, and the Statute of inrolmencs reſtraineth it 
not, but that it may paſs well enough at this day, and ſo the Statute perkects it, 
fo that it be within 6. moneths mdifferently, and therefoze it is good, notwith- 
ſtanding the death of the parties, and he concluded with the Book of che 19. Eliz, 
Dyer fol. and wheras it was ſaid to be relolved contrary in an anthoritie 


not printed, he ſaid that he believed the pzinted Book, and vouched alſo che caſe 


cited befo2e, in Butlers and Bakers Caſe, Cook lib. 3. to the third point it ſeem- 
ed to him, that although the inrolment be good; pet that ſhould not avoid the e- 
ſtate by relation, fo? a relation is not good to avoid mean convepances, without 
an antient right, as it the Kings Uillein purchaſe lands, the Ring now hath right, 
and there foꝛe an office found after, ſhall relate to avoid all mean convepances, and 
he ſaid, that relations are not ſo certain, wherefoze a man may make a gzound, 
fo2 every caſe hath his particular reaſon, and therefoze to ſome ptirpoſes, an attoz- 
nament ought to relate; but toother purpoſes it ought not to relate, and there- 
foe an attoꝛnament cannot relate, to intitle a grantee to rents due between the 
grant and the attomament, and ſo in this caſe, if che inrolment had been in the 


life of the Biſhop and ol the Queen, pet it could not have giben to her 9 
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Mofics between the grant and the intolment, and he vouched a caſe in Butlers and=g Jac. in 
Bakers caſe, and the 11. H. 7, that a relation ſhall never be p2cjudicial to a tran- th Ex 
ger lo his eſtate lawfully executed, aud therefoze if a feofment be made to a hus- ee 
band and wife, and to a third perſon, and after the hus band and wile are divozced 
foꝝ a pzecontrace, pet thep ſhall take but a Moitie, as if they were married, alſo 
it is a rule, that an eſtate veſted cannnot be made Toꝛztious by relation : ſee But- 
lers and Bakers Caſe ; and he bouched a cafe to be adjudged, betwirt Windgate 
and Hall in the Kings Bench Mich. 31, & 32. Eliz. that if a Statute be know: 
ledged to a Common perſon, and another Statute to the Ring by the ſame Conu- 
ſoz, and after the Statute acknowledged co the common perſon is extended, and 
the Conuſee inpoſſeſſion, and alſo the King ſues execution of his Statute, he ſhall 
not avoidthe eſtate lawfullp executed in the firſt Conuſce, as it was there holden, 
but the Barons ſaid, una voce, that if ſuch a caſe ſhould come in queſtion befoze 
them, they would hold the contrary foz the Ring; and fo2 the fourth point, viz. 
ifthe confirmation were good, being made befoze inrolment of the leaſe, and ſo 
upon the matter befoze any leaſe in being, to which the Counſel of the one part 
no? of the other were pꝛobided to ſpeak. Walter ſaid, that the confirmation was 
not good, fo; Littleton ſaith, that a thing o2 eſtate which is not in being cannot 
be confirmed ; and Tanfield chief Baron ſaid, and others allo, that chis was 
the pzincipal point of the caſe, and the great doubt is of the other pare, viz. that 
this is not good, and therefoze adviled them to argue it at another dap, and Wal- 
ter ſaid, that the confirmation is not coed, in regard it is not of recoꝛd nor inrol- 
led, and he vouched che 26. of E. 3. fo. 20. that the Ring cannot take notice of 
any thing without recozd; the next Term upon the firſt Tueſday it was appointed 
to be argued again : and Doddridge the Kings Serjeant oblerved foure points, 
Firff, if any inrolment be neceſſary in the cale. Secondly, admitting that the 
inrolment be requiſite, ifhere be a good inrolment, being made after the Rings 
death. Thirdly, if the confirmation of the Dean and Chapter be of neceſſitie 
to be inrolled. Fourthly, admit that the confirmation need not ts be inrollep, 
and that the leaſe ought to be inrolled, then if this confirmation be good, becauſe 
it was befo2e the inrolment of the leaſe: as to the firſt he conceived, that aſwel a 
Chattel real as a thing perſonal map veſt in the King without Recozd, fox it ſhould 
be inconvenient, that Chattels ſhould be inrolled. Firlk, foz the infinitneſs. Sg» 
condlp, fo2 the ſmall value of them in the judgement of Law, and he vouched 40. 
Aſſiſes pla. 35- of a Legacy deviledto the King, and 37. H. 6. fo. 10. if a Chat- 
tel be given to the King, there needeth no recozd, and the 28. E. 3. fo. 23. the 
King bzings a quare impedit upon a grant of the next pꝛeſentation without reco2v, 
and pet it was good 21. H. 7. fo. 19. an obligation map be granted to the Ring 
without tecoꝛd 35. H. 8. Brook pꝛerogative, and 33. H. 6. the Baily ſhall have 
aid of the King, and he vouched alſo 2. E. 6. Brook pzerogative, and 35. H. 6. 
fo. 3. Fitz. billinage, and Brook pꝛetogatibe, and the 21. H. 7. fo. 8. if a man 
poſſeſt of a Term be outlawed, this Term is in che King by outlawry without 
Necozd: to the ſecond pomt, he thought chat the inrolment was good after the 
Queens death, foz the inrolment ought to relate, as it appears by 1. H. 5. fo. 
28. and this relation diſaffirmeth the mean eſtate, and gives alſo the mean pzofics, 
and as to the point of relation, he vouched Nichols Caſe; Plowden where the en- 
trie of the heir once lawful was made unlawful by relation, and he vouched alſd 
14. H. 8. fo. 18. in the end of Wheelers Caſe, and by the 4. H. 7. fo. 10. a man 
ſeiſed ol land is attainted of Treaſon, the King grants this land to A. the perſon 
attainted commits a Treſpaſs, and is reſtored bp Parliament, the Patentee ſhall 
never have an action of Treſpaſs, becauſe this reſtitution cakes away the cauſe 
of action; and to pzove that the inrolment map be well enough after the Queens 
death, he ſeid, that the ſaidcaſe put to be reſolved in che x 9th. of Eliz. Dyer fo. 
355. concerning the Duke of Somerſer, was after adjudged contrary fo the ſaid 


reſolution, and he ſaid, that the caſe concerning parcel of che land 3 — 
the 


chequer. 
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S. the Decd come in queſtion in Parliament, in the 43. Eliz. and it was then com⸗ 
manded, that the Deed ſhould be tnrolled, and allo be compared it toa caſe put 
in Shelleys Caſe, that the heir ſhall have land as by diſcenc from his father, al- 
though that che conveyance be not inrolled in the life of the facher : alſo he ſaid, 
that the Queen dieth not as to her body politick : to the third point he ſaid, that 
the confirmation need not to be inrollev, fo2 it paſſech nothing and is but a bare 
aſſent, and therefoze differeth fzom the caſe of Patzon and Dpdinary, and of a 
dilleiſſee, fox the diſſeiſee hath right to graut, end the Patzon and Dzvinary have 
intereſt in R. but Biſhops are leiſed in their own right, and therefoze their leaſe 
wants the app2obatiou only of the Dean and Chapter, ' andhe. vouched Cook. lib. 
3. the Dean and Chapter of Norwiches Caſe, and the writ of Sine Aſſenſu Ca- 
pituli in the Regiſler pꝛoveth it, foz the tit. confirmation pl. 30. obſerves, and 
Littleton in the end of his chap, of diſcontinuance ſaich, that a parſon may charge 
the Gleab by the aſſent of the Patzon and Ozdinarp, and che opinion of Brook 
in the caſe of the 33.of H. 8. tit / confirmation pl. 30. agreeth to this opinion, 
and ſo are ſome opinions in the 7. H, 4. fo. 15. & 16. and he ſaid, that this point 
was adjudged accoꝛdingly in che firſt of Ma. but he had not the recozd thereof ; and 
therefoze he would not inſiſt upon it, and he vouched 1. and 2. of Ma. Dyer fo, 
106, and Cook lib 6. fo. 13. Hodges Caſe, that the acceptance of the Patzon 
is good enough to make a confirmation ; to the fourth point he ſaid, that the con- 
firmiation was good, notwithſtanding it be befoze the inre[ment of the leaſe, 
foz the ſeaſe (hall Rap his operation, until all che Ceremonies be uſed fo} the per- 
fection ofthe eſtate, and he vouched Littleton fo. I22. and 6, E. 6. Dyer fo. 69. 
where a par ſon made a leaſe to commence after his death, the Patron and Ozdina- 
rv in the life ofthe parſon coufirmed it, and this is good, and he vouched alſo, 
Anne Maiowes Caſe Cook lib. 1, where the father confirmed the ſons grant when 
he had but a poſſibilitie, and pet good, and he vouched Dyer 2. & 3. Eliz. fo. 
194. where a grant was incertain, and the inception was befoze, the confirmation 
after makes it good, and cherefoze he faid, if diſſeiſſo2 and diſſeiſſee bargain land, 
although it be but a confirmation of the diſſeiſee, which map be well enough withs 
out inrolment of the Deed by a bare delivery, pet this ſhall hinder che operation 
until the inrolment of the Deed, which ſhould paſs the eftate fzom che diſſeiſo?, 
and by Cook lib. 5. Fitz. Caſe it appeateth, that one part of the aſſurance (hall 
ſtap his operation until another part hath his perfection ; and cherefoze he conclu- 
ded, that here the confirmation in judgement of Law, ſhonld Ray his oper ation 
until the leaſe be inrolled which paſſed che eſtate : ſee the argument of Ser jeant 
Nichols to the contrary, and alſo the argument of Thomas Crew in Eaſter Ternz 
and Trin. 7, Jac. 

\ 


Catesbies Caſe Paſch. 7. Fac. 
in the Exchequer. 


Anfield chief Baron ſaid, that in the pear 3 1. Eliz it was adjudged in Goar 

and PeersCale, if Tenant foz life infeoffe A. and his beits to che uſe of the 
feeffee and his heirs during the life of the feoffo2, that this is g fozfeiture, becauſe 
theſe woꝛds during the life of the feoffo2 ſhall be but to the uſe limited, and he put 
the caſe which Ser jeant Nichols put at the Bar of the Lady Catesby, which was, 
that a man ſuffered a recovery to the uſe of William Catesby and Anne his wife, 
and of the longer liver de them, and of the Executozs of William far fozty years, 
if oye Elizabeth Catesby ſhould ſs long live, William Catesby dies, and che 
reverſion came tothe King by fozfeiture, and he pzetended, that Elizabeth Ca- 


© tesby being dead the cate is alſo determined, in regard that theſe wozds, il Eliza- 


beth ſhall ſo long live, refer to all the eſtate ; but Curia aviſari vult. 2 


The Earl of Cumber- 
lands Caſte, * 


* 
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It was ſaid by the chief Baron, chat if a man plead a deed in writing. and the 


other partie do not pay Oper, the ſame Term be ſhall not have Oper in another 
Term - ——_— but in the Kings Bench Dyer ſhall be granted in 
another Term. | 


4 : - 


It was found by office that Elizabeth Bowes was convicted of Recuſancy in 
35. Eliz. and that a leaſe fox pears was made unto her in the pear 36. Eliz. in 
cruſt, and that ſhe had conveyed this leaſe over actoꝛding to the truſt, and a queſti- 
on was demanded, il the King ſhall have this term oz not foz her Recuſancy, and 
it ſeemed that he ſhall, becauſe ſhe is not capable noz lyable of any truſt, and there» 
foze the conveyance made by the Recuſant was, as if it had been without any com- 
pulſion by reaſon of the cru0. 


JfaCoppiholder of the Kings Manno; pꝛetendeth pzeſcription foz a Modus 


decimandi againſt the Parſon, the right of Tithes ſhall be tried in the Exche- 
quer, and a pꝛohibition was granted to the Eccleſiaſtical Court in this Caſe. 


Owen Ratliff was leſſee fo2 years of the King rendring rent, and he aſſigney 
his Term to Sir Thomas Chichley in cruſt, fo2 papment of the debts of the ſaid 
Owen Racliff, and after the Debts were paid, Chichley reſigned it, but inthe 
interim becwecn the aſſignment and the relignment divers rents incurred to che 
King, and the Barons agreed, that theſe arrerages in Law map be levied upon 
the land of Chichley notwithſtanding the trust, but. becauſe the Court was in» 
fozmed, that the Executozs of Ratliff had aſſets, and continued farmer of the 
farm at that time, they compelled him to payic, and being pꝛeſent in Court, they 
unpꝛiſoned bim untill payment made, and allowed him his remedy by Engliſh 
Bill againſt Chichley, and that by the agreement, Chichley was to have pain 
the rents to the King. 


The Earl of Camberlands Calc. 


T was found by diem clauſit extremum after the death of G. Eearl of Cum- 

berland, that King E. 2, gave to the Lozd Clifford (inter alia) che Pannoz 
of $kipron in Craven to him and to the heirs of his body, and found further the 
diſcent in a direct line, until the time of H. 6, and that the firſt Donee, aud all 
others to whom it deſcended were ſeiſed, prout lex poſtulat without determi- 
ning anp «Cate in certain in the Donee, and they found that H. 6. by ſufficient 
convepance conceſſit Revertionem, nec non manerium de Skipton in Craven 
to Thomas Lord Clifford, to whom the eſtate given by E. 2. was deſcended and 

his heirs, by foxce whereof the ſaid Thomas was ſciſed prout lex poſtulat, and 
found the diſcent to the Earl of C. now dead, and found that byfine, and recovery 
he conveyed an eſtate in this land to che uſe of his bzother, that now is Earl of C. 
in tail, the remainder over to &c. and died having a daughter now Counteſs of 
Dorſet, who moved by Dodderidge the Kings Serjeaut in the Court of wards, 
that this office was inſufficient, foz by the p2etence of the ſaid Countels, the firſt e- 
Kate given to the Cliffords by E. 2. was a general tail, and then the fine levied, and 
the recovery ſuffered by the laſt Earl her facher is no Bar, but that it map diſcend 
to this Counteſs as his heit in tail, and therefoze Serjeane Dodderidge ſaid to the 
Lozd Treaſurer then pꝛeſent in Court, thatif chis ſhould be allowed, chat Jurors 
may finde generally a grant made, and ſhew no quallitie of the convepance noz aup 
place, oz time, but if this were a grant of rederſion 02 of a poſſeſſion he ſaid, that 
many men by ſuch offices ſhould have their lands given away, whereuuco they had 
no means foz uncertainties to take a Traverſe, and as ts inſufficiency of _— 
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Paſch. 7. fice , be ſaid, that the inſufficiency therein conliſted firſt in matter. Oecondlp, 
Jac. in the i kom; fo2 the inſufficiency of the matter is two fold. Firſt, becauſe that the 
3 office findes only, that King H. 6. by ſufficient conveyance not limited auy man- 
ner of convepances, no} al qualitie thereof: which ought co be ſhe wed, and it 
— is material, becaule we map give a different anſwer thereunto; foz againſt letters 
dag Patents we may plead one thing, and agaiaſt an other conYepance we map plead 
another thing, and ſo our anſwer differeth accoꝛding to the qualitie of the convey. 
ance. Secondly, it is inſuffient in matter, becauſe it is found that H. 6, gran⸗ 
ted the poſſeſſion, aud that he granted the reverſion nec non manerium which is 
repugnant, foz if the King grant a reverſion, then no poſſeſſion paſſeth, and if he 
paſs a poſſeſſion, then no reverſion paſſeth : and cherefo2e it is repuguant co ſay, 
that he granted Reverſionem nec non manerium which implieth a poſſeſſion : 
alſo he laid, that his exceptions to the office as to the Mannoꝛ of it, are two-folv. 
Firſt the office doth finde any time of the grant made by H. 6. and this is material, 
foʒ the grants upon Recodd take their fozce fzom the time of their date, as appears 
by Ludfords Caſe in Plowdens Commentarics, and he ſaid, chat at this time 
the caſe is material to be expzeſt, in reſpect that H. 6. was for part of hisr:ign 
depoſed, and after reſtored, and je might be in the time, that he was depoſed by 
Edward the fourth; but unto that it was anſwered by the atcoznep of the wards, 
that the office found, that H. 6. granted gc. that it was not in the time when 
he was depoſed : che ſecond inſufficiency in the Mannoz is, becauſe it is not found 
at what place, H. 6. mabe the ſaid grant, and that this is material to be found bp 
office, he vouched 36. H. 6. 32. and he ſaid, that it is very requiſite, that in ſuch 
offices all circumſtances ought to be expꝛeſſed, in as ample certaintie as in a decla⸗ 
ration, ſo that the partie pꝛejudiced by the office map know where to ſearch fo2 the 
conveyance, but the Attozney general ſaid, that there needs no ſuch expꝛeſs find- 
ing of all circumſtances by a Jury, as it ought to be in pleading, foz it (hall be ta» 
ken by intendment in divers caſes; but pet he ſaid, that it appears by 1. Eliz, 
Dyer 174. it is a good plea to ſay, that A. granted a reverſion gc. to the King, 
without thewing how; much moze in office, which is the Act of the Jurozs ; and 
therefoze Scrzcant Harris cited the Book of 14, & 15. H. 7, 22, where an office 
found an eſtate tail without mention of the Donoz, and pet good; and the Atcoz- 
ney general ſatd alſo, that it appears by the finding of the Jury, in Falwoods 

- Caſe Cook lib. 4. that the Jury need not pꝛeciſely to finde all circumſtances, fot if 
there be convenient certaintie, che reſidue ſhall be lupplied bp intendment, as it 
is there ſaid, and the Attozney ſaid, that wheress it hath been objected, that the 
iſſue is evil, becaule it is found that H. 6. granted the reverſion, and alſo the 
Mannoꝛ and Caſtle afozeſaid, and doth not limit incertaintie, that the King gran- 
ted areberſion, 02 that he granted a Wannoz in poſſefſion, to that he ſaid, chat it 
is clear, that the King may after recitel of a particular eſtate grant the reverſion, 
nec non terras ſive manerium, and then be the land in leaſe, 02 be the leaſe void 
in Law, pet che land ſhall paſs ; and this is his courſe alwapes in granting the 
Kings lands co others, and therefoze the Jurpdid well, to finde the truth, without 
determining what ſhonld paſs, fo; admit, that there were no eſtate precedent in 
being, pet by this finding it appears plainly, that the Manne; and Caſtle ſhould 
paſs by the grant, in the time ol H. 6. to which the Lord Cook agrecd fo; Law, 
and ſo he ſaid, it was his uſe when he was Atcoznep general, to which alſo the 
Lozd Treaſurer, Flemming chief Juſtice, and Tanfield chief Baron agree, 
and the Accoznep general ſaid, that his uſe was, if A. had a leaſe fzom the Ring 
of B. acre, which by effluction is to determine in Anno. 1612. and the ſaid A. 
doubting that tbis leaſe was not good in Law, pꝛayed to have a new leaſe; that 
in this caſe, be recited the firſt leaſe in the new letters Patents; and thereby gran« 
ted the land fo2 twentie years fhom &c. which hall be in Anno 1612, oz hem the 
ſooner determination ok the fozmer leaſe, and che Judges allowed it co be good, 


and Dodderidge Serjeant ſaid, that after the difference taken between the — 
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ding, aud the finding of the Jury, it ſeemed co hun, that there is a great diffe- 
rence bet wecu them, but after the finding of che Jury upon an office, as our 
caſe is, and a pleading, there is no difference, foz the office is a thing, to which 
an anſwer map be made, but a verdict given upon iſſue joFned between the parties, 


Paſch. 7. 
Jac. in the 
Exche- 


hath no other pꝛoceeding, but to judgement immediatelp; and therefoze ſuch a 7/7. 


derdict ſhall be divers times ſuppited by the conſtruction of the Judges, but a 


verdict upon an office, ought to be as certain as an indictment, becauſe the partie 
may Traverſe, and to pzove, that upon ſuch uncertain offices, there is no reme⸗ 
dy by Traverſe, he vouched the caſe of 3. H. 4, 5. upon an inſufficient office aftec 
the outlawrp of A. and no time is found of che outlawrp, and he obſerved out of 
the laid book, that che partie outed by the ſaid inſufficient office had no remedy by 
Traverlc, but was compelled to make a motion to the Court; and after thiscaſe 
for difficultie was referred co the two chief Juſtices, and the chief Baron co cons 
ſider upon, who the laid Term at Serjeants Inne appointed it co be argued, 
where Walter of the inner Temple moved, that the office was inſufficient, and 
he cited one Baylies caſe to be reſolved here, where an office found, that A. died 
ſeiled de quodam tenemento, that office was not good, becauſe of the intertain- 
tie, fo2 it map be arent 02 a houſe, but othcrwile it would be, if it were upon a 
ſpecial verdict after iſſue jopned, as heſaid it was there agrecd, alſo he ſaid, that 
it was there agreed, if an office findes that A, was ſeiſed of B. acre in fee, and 
dicd, it is not good, becauſe it is not found, chat he died ſciſed, pet in pleading, 
it is good , becauſe, when the fee ſimple is ſhewed to be in a man, it ſhall be 
intended to continue in him until che contrary appears, alſo in Paſch. 43. Eliz. 
Morton and Brigs Caſe an office found A. tobe ſeiſed of certain lands in D. holden 
in capite &c. it s not good without ſhewing the certaintie cc. ſo if the office had 
found, that he was ſeiſes of 100. actes in D. and that certain of them were hol- 
den Fc. this is not good, without ſhe wing which #c- as it was there allo agreed, in 
26. H. 8, the condition of an Obligation was, that the Obligoz ſhould make a 
ſufficient eſtate of B. acre, in debt upon this obligation, it is no good plea to ſay, 
that he had made a ſufficient conveyance c. without ſhewing in certain what ic 
was: Mich, 32.& 33. Eliz. between Ireland and Gold, a man pleaded fo: title 
that A. was ſciſed, and by deed inrolled gave and granted ſuch land ec. this is no 
good pleading, -bscauſe no ſufficient certainty therein, alſo it is not good, be- 
cauſe there is no cettain time ſhewed of the grant made, and although that a grant 
bp tecoꝛd is good, as it is in 37. H. 6. pet in pleading, he ought to ſhew the time 
of the making of it, 20 H. 7. alſo it is ſpecially required to have the time ofthe 
making of the grant to be found here, becauſe there were divers Acts of Reſump- 
tion made to nullifie grants by H. 6. in ſome of the years ofhis raign, and it map 
be that this grant was made, within thoſe times contained in the Acts of reſamp- 
tion; and therefoze cc. Hutton Serjcant argued, that the office. finding quod 
conceſſit generally is good, aud ſufficient without theſe wozds, by ſufficient con- 
vepance, and the Traverſe map be generally, non conceſſit modo et forma, aud 
by 40. Aſſi ſe pla. 24. it is ſufficient to ſap, that A. was ſeiſedinfee, and commit- 
ted a foꝛfeiture 5. Ed. 4. 10. accopdiugly, allo he ſaid, that it appears by 14. & 
15. H. 7, if an office findes that A. was ſeiſed in tail, it is a good office, but in 
pleading not good without ſhewing bow; allo in Knights Caſe Cook lib. 5. 56, 
it appears that an office is good enough to intitle the King if it have ſubſtance, ale 
though the manner be not fozmal 3. H. 6. an office finding that A. died ſeiſed, 
and findeth not of what eſtate, and yet it is good to intitle che Ring: Bacon Dos 
licitor general contra, end he ſaid, that thep are inveigled by reaſon of this office, 
fo; the partie grieved kuoweth not, where oz how to Travers, becauſe it is not 
found by what convepance H. 6. granted the reverſion, fog it it be by letters Pæ 
tents, a man cannot plead to them nul tiel Record, alſo a verdict upon an office 
is p2incipally to infozm the pattie who may Traverſe, and nat like a verdict upon 
iſſue jopney, whereunto the partie hath no anſwer, but is only to m_ Y 
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Judges, who ought to Judge : Hobert Attozney generall contra, pet he agreed, 
that if a patent be pleaded, a man cannot ſay againſt it nul tiel Record; but he 
ſaid, that Lucies Caſe 14. H. 7. is aſzonger caſe then ours, where an office is 
holden good, finding a man to be leiſed in tail, and upon that book he relied much, 
to pꝛove the office to be good. Bacon Solicito2 ſaid, here is an incertaintie in 
the convepance, and alſo in the eſtate, which is not in the 14th. of H.7. fox there 
is an expꝛeſs finding of an eſtate and a dying ſefſed thereof; but here the finding is, 
that he was ſeiſed prout lex poſtulat: Harris Set jeant, that the office is good; 
and he vouched allo Knights Caſe Cook lib. 5. vouched by Hutton, and alſo the 
caſe of Alton-woods Cook lib. 1. that an office there was holden good, although 
moze uncertain then this office, and here the office is ouly, that H. 6. granted, and 
ſhewed how; ar d therefoze cc. Walter ſaid, that it appears by the argument of 
Keeble in the caſe 14, H. 7. 26. where he argued, that where the right of the 
eſtate is co be inquired, there it ought to be certain in all circumſtance ; but other; 
wiſe it is, if the inquiry be only upon the poſſeſſion, fo there if a ſufficient pol- 
ſeſſien be konnd it is good enough. And Brian chief Juſtice ſaid, the office was 
void in that caſe fo. 27. and the Judges in this cale would be ad viſed until the next 
Term; and the next Term it was recttcd again, by Nichols Ser jeant fo the 
Carl of Cumberland, and by Bacon Solicitoz |fo2 the the Counteſs of Dorſet, 
at which day the Judges ſaid, that the queſtion in the caſe is only this, viz. if an 
ofice findes ouly, that A. was ſeiſrd of a particular eſtate, and that the King 
granted the reverſion cc. without ſhewing how, oz other particular certainties, 
and to that, if ſuch an office be gond 02 not they ſaid, that it is not eaſie to deter- 
min, fo2 although it be good in the caſe ok a common perſon, pet it will be great- 
ly miſchievous to the King, il by ſuch officen his inhetitance ſhould be deveſted, in 
reſpect no Traverſe can be to ſuth an office, but pet they would not award the 
office to be void, but adviſed the Attoꝛuep of the wards to grant a ſpecial pꝛemu- 
hire to the heir general, who was the Connteſs of Dorſet, Salvo jure cujuſlibet 
&c. aud ſo in an Action at the Common Lam, the Carl might trie his right and 
ticle, and not upon the validitie of an office; and ſoit was dont. 


The King againſt the Earl of Not- 
tingbam and others. 


7 — the King by Engliſh Bill, and the Earl of Nottingham and others 
D Defendants, but concerned Sir Robert Dudley in intereſt, and was as 
followeth viz. Sir Robert Dudley intending to travel beyond the Seas, did by 
indenture inrolled the roth. of June, fox a valuable conſideration erpzeſſed, but 
none paid, convey the Mannoꝛ of Killingworth amougſt other lands to the Earl 
ol Nottingham &c, in fer, but the Barganees were not pꝛivy unto the Deed not 
till afterwards, and in the Deed there was a pꝛoviſo, that upon the tender of an 
Angel of Gold all ſhould be void, and covenants on the part of the Barganees, 
chat they ſhould make all ſuch eſtates as Sir Robert Dudley appointed, and after 
Sir Robert Dudley by licence fzon the King Travelled beyond the Seas to Ve- 
nice, and after the Barganees made a leaſe to Sir Robert Lee, co the intent, 
chat the Lady Dudley ſhould take the p1ofits of part thereof , ko; ten years, if the 
eftate ofthe Barganees ſhould continue ſo long unrevoked, and after the Ring 
habing notice of divers abuſes made by the ſaid Sir Robert Dudley in the parts 
beyond the Seas, commanded the laid Sir Robert Dudley by p2ziby Seal vel 
vered unto him the 10th. of April in the 5th. pear upon pain of fozfeiture of all 
his lands and foztunes to return again immediately cc. and after a Commiſſion 
iſſued foꝛth to ingrire what lands and Tenements gr. Sir Robert Dudley hab; 
oꝛ ethers loꝛ himinuſe, o2upou confidence, and the Jury found this ſpecial _ 
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tec, but found not any fraud expzcſly : and thereupon the Bing cthibited his Bull 
here, againſt the Barganecs, and aiſo agatuſt Sir Robert Lee their Leſſee, 


who trulp diſcovered all this ſper ial matter, end thet they were not knowing of 
the Oced until long time after making of ic, and (hat no couſideration was given 


bþ chem in this caſe, foꝛ the lands ſo bargained: and it was argued by Sir Hen- 7 


ry Mountague Recorder of London fo; the King, if theſe lands ſhould be ſeiled 
oz not, he conceived that there are three things conſidcrable in the caſe. - Firſt, 


the contempt of Sur Robert Dudley in his not ti tur ning upon the ſight of tLe pri⸗ 


vp Seal, and of what quality thts offeuce is. Secondlp, what intercſtthe King 
had by this offence in the land of Sir Robert Dudley being the offender. Third» 
ly, if notwithſtanding theſe offences, theſe lands ought to be ſeiſed fog the Ring; 
touching the firſt point he ſaid, that it is requilite to examine, if a ſubject at the 
Common Law map go beyond the Seas without Licence, and in what cales the 
L. allows a man to go out of the Realm without Licence, and as to that he ſaid, 
that it appears by the reaſon in the 12th. of Eliz. Dyer, that at che Common Law 
every man may go out of the Realm; but the Statute of the 5. Richard 2. re: 
Nratneth all bu: Merchante, noble men, and Souldiers, and as he conccived this 
was but an affirmance of the Common Law, notwithſtanding the Book befoze 
cited : and to pꝛove that, he ſaid that the opin on of Dyer in the firlt Eliz. for 165. 
ſeemech to agree : alſo it is pzoved by divers Licences granted befoze this Sta⸗ 
tute; let F. N. B. fo. 85. in the writ de ſecuritate invenienda, quod Se non 
divertat ad partes exteras fine licentia regis, at coding to the 12. Eliz. in Dyer: 
and he furthet ſaid, that thcre are two reaſons to pꝛobe, that no man map go be- 
yond the Sea without Licence at the Common Law, fox by 2. E. 3. and the 16. 
E. 3. and Glanvil iu his Chap. of Eſſoynes, by ſuch means the ſubjects may be 
dcp2tbed of their ſuits lo2 debt, and alſo the Ring. map be depꝛived of the atten- 
dance of his lubject about the buſineſs of ſtate, and it appears by the Regiſter fo. 
193. & 194- that teligious perſons purchaſed licences to go beyond the Deas, 
and it app. ais by Littleton iu the Chap. of conftrmation, that a diſſent takes not 
away an eutrp of him who is beyond the Sea, except it be by the Kings command. 
meat, ſee the caſe intended by Littleton in the Chap. of Continual claim, there 

it ſee ins to be a doubt to Littleton; then he argued further, if the Common Law 
alloweth not a ſubject to go bepoud the ſea without licence, but reputes it a great 
contempt, this ts a great contempt in him, who will not return by the Kiags 
command, and the Law hath alwayes puniſhed ſuch contempt, as it appears by 
Dyer fo, 28. & 177. & 19. E. 2. John de Brictons Caſe: aiſs theze is a pꝛe⸗ 
ſivent fo2 ſz:ſure of all his lands foz ſuch contempt, and he vouched the hook what 
the King had done, where he cited, that the P2io2 of Oſwaldſhire fo2feited all 
his lands and paſſeſſions fo2 ſuch contempts, and fo concluded the firſt point of the 
quality of the offence, and ſpoke nothing of the licence which Sir Robert Dudley 
had of the King at the time, the which as it ſeemeth was not expired, noz che po- 
wer which che King had co Countermand it within the time, to which che Attoz- 


ney general in bis argument did ſpeak : to the Second point it ſeemeth, that che 


contempt giveih ſuch an intereſt to the King, that he ſhall retain the land until 
cunfozmity, fo2 he who dwelle:h in contempt, ought not to have any poſſeſſions 
here, and he cited the 22. H. 6. and the 21. H. 7. and divers other books which 
are cited in Calvins Caſe Cook lib. 7. alſo he ſaiv, that there is a difference, 
where che King is offended as King of England, and where as head of the King- 
dome, as this caſe is, which is a greater offence in qualitie; then fo2 anp offence 
fo2 which men ſhould loſe their lives, as if they ſhould ſtand mute upon their ar. 
raigument Fc. alla there is a great difference between this contempt, and by out-- 
lawry, and therefoze in caſe of outlawry, he needs no office, but the King is only 
intitled to ot ofhis lands, which is but a tranſitory Chattel, in which 
caſe an office is not neceſſary, but where an intereſt coms to the King, there 
ought to be an office, and he vouched _ Caſe in Cook lib. 5. and Sir = 
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liam Herberts Caſe, but he did not endeavour to pꝛobe what intereſt came to the 
King in this caſe, fo2 when an iutereſt comes to the King, there ought to be en 
office; as tothe ſecond point he ſaid, that crulk between parties is fraud, as to the 
Ring, and in this caſe the badges of fraud are found by the office. Firſt, his 
purpoſe to go beyond the Seas. Secondly, his Barganees are not pzivy to the 
Deeds. Thirdly, no ſumme was paid by them. Fourthly, here is a power 
of Revocation. Fifthly, covenants to execute all grants, as Sir Robert Dud- 
ley appointed. Sixthly, the ſubſequent Act, that is, viz. his Raying beyond the 
Seas, and his not returning upon the Kings command, and although in this 
caſe there be no fraud in the parties who are Barganees, and ſo the fraud is only 
of one partie, pet it appeareth by the 19. of H. 8. 12 that if an infant hath right 


to land, and a ſtranger diſleile the Tenant co the intent to infeoffe the infanc with- | 


out Covin in the infant, pet che infant ſhall not be remitted, and he vouched De- 
lamores caſe iu Nowden to be accomingly : allo there are divers cales in our books 
to p2ove the inverfrate hatred, which our law beareth to all Acts which are frau- 
dulent, and therefoze in 44. E. 3. & 41. Aſtiſe pla. 28. it appears-that a tecove⸗ 
ry upon a good title, although it be in Dower, which is favoured in Law againſt 
a Tenant, who comes to the land by Toze and Covin is void, which caſes 
and many other you may ſee in Farmors caſe Cook lib. 3. and the 12. Eliz. Dy- 
er fo. 294. a it is laid in Twines Caſe Cook lib. 3. all frauds are covered 
wich trult exþzeſſed, or implyed, and here is an expꝛe ſs cruſt, and he vouched 
alſo Cook lib. 5. Gooches Caſe, and alſs Englefields caſe, and Pauncefoots 
caſe cited in T wines caſe Cook l. 3. fo. 83.alſo he ſaid, that this conveyance be ing 
void by reaſon of the fraud, by the Law it is moze clear, that it ſhall be decreed 
to be void, here the Deed being in court and courſe of equity, and therefoze he 
ſaid, that it hach been decreed in this Court fox equity, that if a man outlawed 
takech bonds in the name of another, that they ſhall be fozfeited co the King: alſo 
it hath been decreed in Venables Caſe, that where a widdow upon good devotion 
bad deviſev great ſummes of money, foz the relief and ſuſtenance of pooz filenced 
Miniſters and Pꝛeachers, fox not ſubcribing to the Commons cc. to be o2vered 
and paid to them by the diſcretion of the Executoꝛs, that the money ſhould be diſpo- 
ſed koz the maintenance of pooꝛ confozmable Miniſters, by the diſcretion of the Ex- 
ecutozs, and not to them who retuſed ts ſubſcribe, foz when athing is diſpoſe, 
to maintain contempt and diſobedience in any, this ought to be oꝛdered and diſpo- 
ſed by the Caurt to a contrary end and uſe ; and fo in the pyincipal caſe, in ſo much 
that the convepance was made by Sir Robert Dudley, fog the maintenance of 
himſelt in contempt, and fo2 the maintenance of his wife and other uſes, this by 
the rules of equity (hall be decreed to be void, and in regard the King is offenved 
by the contempt, he ought to have means co puniſh tt, and ſo he pꝛaped that it 
map be decreed fo2 the King. Hutton Serjeant the ſame dap to th? contrary, 
and he argued firf?, that this confidence is as an uſe at the Common Lau, which 


was not foxfeitable : and ſecondly, admit that this conveyance be fraudulent, yet 


it is not now to be avoided : and theſe are che gꝛounds whereup6n he would inſiſt 
in the maintenance of his convepance againſt the King; but firſt, as co that which 
bach been ſatd, that at the Common Law a man could not go beyond the Sea with» 
out the Kings licence, he ſaid, that he thought the contrary ; fo2 it appears plain- 
Ip bp che book 12. Eliz. Dyer fo. 296. and F. N. B. cited accozdingly, that any 
man may go beyond the Sea to travail, extept there be a pꝛoclamation, 02 a writ 
ok ne exeas Regnum to xeſtrain him, ſothat he agreed, that every men was pꝛo- 
Hibicable'befoze his going, oz after by recalling, but without a p2ohibition 02 re- 
calling his departure was no offence : but he agreed, that if a man be prohibited, 
oz recalled, that fo2 this rontempt his lands ought to be ſeiſev, and that the King 
hath interelt co diſpoſe of them, as it is pꝛoved by the pꝛeſident of John de Brita- 
nies caſe, in the 19. E. 2. and vouched in the 2. Ma. Dyer 128. and this is 
allo p2oved by other pꝛeſidents, and authorities, as 39. Aſſiſe pla. 1. _ 
i 
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it appears, that foz a contempt of the Arch-Biſhop of Canterbury, foz not cxe- 
cuting of the Rings writ, that the King ſeiſed his lauds, and held them during 
the life of the Arch-Biſhop, aud alſa Englefields caſe iu Cook lib, 7, proveth that 
the King hath power to ſeiſe and diſpole for ſuch a contempt, and there ſoze he 


Paſch. 7. 
Zac. in the 
Exche- 


would not argue, what intereſt the King ſhould have by luch ſeiſure, but foz the 7/7. 


matters which he intended. Fut, he thought clearly, that this confidence be- 


twirt the Bargainoz, and che Bargainee was as an uſe at the Common Law, 
and that ceſtuy que uſe, ſhould not fozfeit this uſe at the Common Law, is 
directly pꝛobed by 11. H. 4. fo. 32. where without an expreſs Statute, an uſe 
was not foxfeited as he ſaid, and he vouched accozdingly, 5. E. 4. fo. 7. where it 
appeareth that ceſtuy que uſe, ſhall not fozteitthe land at the Common Law, and 
the reaſon is, becauſe chat it is ſubject to the fozfeiture of the Donecs, and it is 
inconvenient, that the ſame land ſhould be ſubjectto ſeveral fozfeitures at the ſame 
time by ſeveral men, viz. the Bargainoz and che Bargainees, and he ſaid, al- 
though that cheſe uſes were begotten by fraud, as it appears in our books, ſee 
Chudleys caſe, Cook lib. 1. pet in ſo much, that without an expꝛeſs Statute 
thep were not fozfeitable, by the ſame reaſon a truſt oz confidence is not fozfeitable 
although they are begotten by fraud ) without a ſpecial Act of Parliament: alſo 
in our caſe there are not any Badges of fraud, but only as a cruſt betwixt zhe Bar- 
gaiuees, and that a bargain and truſt may be t fraud, although The Bar- 
gainoꝛ continue poſſeſſion againſt his Bargainfke, which is another argument, 
that there is no fraud in the caſe, and the eſtates after made to the Tenants now 
in poſſeſſion, viz. Six Robert Lee &c. foz the Bargaines were not made bythe 
appointment of the Bargainoz, but of their own head: allo he ſaid, that if here 
be any fraud, it is matter of fact, whereof the Jurozs ought to have inquired, 
and the Jury vere have found uo fraud, and to pzove chat che fzaud oughe to be 
found by the Jurp, he vouched Wardenfords caſe 2. & 3. of Eliz. Dyer 193. & 
267. where it is alſo ſaid, that although a fzaud be found by the Jury, pet if it 
be found ſpecialiy not co defraud the King, but the Creditozs, then the conve p- 
ance ſhall be good againſt the Ring, and ſo he concluded the firſt point. Secondly, 
admit that it was found, that this conveyance was fraudulent, pet it is not void 
againſt the King, foꝛ it ſeemed to him, it ſhall be avoided by fraud only, by thoſe 
who have an antient right 02 antient duty, and if in this caſe there were any fraud, 
this was long time before any title oz right accrewed fo the Ring, fo2 that was 
two pears after this convepance, and topyove it, he vouched Upton and Baſſets 
caſe cited in Twins cafe, in Cook lib. 3. there it is ſaid expjeſly, that a convep- 
ance by fraud is void only in reſpect of an antient title: ſee 22. Aſſiſe pla. 72. 
Aaxopingly ; but che Statute of 27. Eliz. makes ſuch a conveyance void, to thoſe 
who have a pꝛeſent right, if there were a valuable conſideration as is not in our 
caſe ; and ther: foʒe we are out of this Statute : and allo he ſaid, that he agreed 
the caſe cited ol the other part, . if a man ouclawed purchaſe goods, og takes an ob- 
ligation in truſt, the Kiug ſhall have chem, fo2 this is by the Statute of the 3. H. 
7. cap. . but this concerns not land, and therefoze we are at the Common Law, 
and as a Statute was requiſite to be made, to make an ule fo2feitable, which 
was not fozfeitable at che Common Law, it is alſo to make an obligation in the 
name of another to be fozfeitable, although it was not at the Common Law, 
ſo if we will have a confidence oz a truſt to be fozfeited : we ought to have a Sta- 
tute made to this purpoſe, and as to Pauncefoots caſe he ſaid, that the Ring had 
a title by che tndicement of recuſancy, befoze the convepance made by Pauncefoots; 
but ſo it is not in our caſe, whereby appearech a plam difference bet wixt the 
caſes; lee the 14. H. 8. fo. 8. the Attoznep general to the contrary at another 
day, and firſt he ſpake to the quality of the offence viz. the contempt, and this 
offence as he faiv, is aggra vated by theſe circumſtances. Firſt, che command 
ofthe King himſelf came, and not of any inferiour officer, as Sheriff gc. aud 
tis immediately directed to the partie himſelf. Secondly, the — 
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Paſch. 7. that he ſhall retutu upon his faith and allegeance, which is the ron gel compul- 
Jac. in the ſion that can te uleb. Thirdly, the thing required by the Ring, ts the ppinci. 
Exche- bal dutie of a ſubject, viz. ta beat the command of the King foz ſervice, and not 

a3 the common lummons in Law is to anſwer at the luit of I. S. and he ſaid, that 
quer. this contempt is to be accompted in quality of a contempt, fzom the very time 


© diet when the puvy Seal came to his hands, fog the wozds quod indilate &c. and it 


bath been in all ages the courſe, and uſe to puniſh contempts of this kizde by ſei⸗ 
ſing their lands, and he vouched in pzoof thereof, che pꝛeſidents of John de Brit- 
tons caſe in 19. E. 2. and et Edward de woodſtock, in the time ot E. 2. and the 
calc in 2. Ma. Dyer fo. 128. & 2. Eſiz. Dyer Barners caſe fo. 176. and 23. E- 
liz. Dyer 375. aud Englefields caſe Cook lib. 7. mozrover he argued in ſo much 
it is clear, that the Ring ſhall ſeile his lands fox this contempt, it is to be conlides 
red what eſtate oz incereſt the Ring (hall gain by this ſciſure, and as to that he 
thought, that the Ring hath an effate at the leaſt ; fo2 the life of the cfendoz, and 
that he cancewed is proved by che p2:ſtoents, fo2 theſe words are uſed 
in the ſeiſure cc. donec aliter duxerimus ordinandum &c. and he [aid that this 
is pꝛoved by Engle fields caſe, and alſo by the way and manner of the ſetſure, and 
diſpoſing of the land oz ſuch contempt: in 23. Eliz. Dyer 37s. by the Statute 
of 13. and 14 Ehz made againſt fugitives; alſo he uſed this reaſon t2p2ove, that 
the Xing had an eſtate fo} life, viz. becauſe the offendcr by this contempt, had im; 
pliedly reſcreed his land, and left it to the Rings diſpoſe, and then it is all ane, as 
if he granted the land to the Ring to hold, and uſe as long as he plcaſe th, and ſuch 
an expzeſs grant will create an cſtate fo life in the Ring * is pꝛoved by 35. H. 
6. where it is agreer, that if F give land to A. as long as he will, this is an e⸗ 
tate oz life, and ſo here by this implied Act gc. alſo as to that that map be pꝛeteu- 
ded in this caſe, that the King granted licence in this caſe to Sir Robert Dud- 
ley, to travel fo2 a time certain, which time is not pet expired, and there- 
koze the contempt qualified, oz ſatisficd by reaſon of this licence: ta that he ſain, 
that notwithſtanding that was the cafe, pet the contempt is all one, as ik he had 
no licence at all, in regard it is countermanded by the pzivySeal, which in jopns 
him to return, and to pꝛove that this licence is alwapes countermandable by the 
Ring; he laid, that beſides the common Uſage and obedience of countermands of 
tts kinde, he ſaid, that it was to be pꝛoved by reaſon alſo and authority of our 
books; foz although here be a licence indecd; pet there is great adberſitie between 
a licence iubeed which giveth intereſt, aud a licence indeed which givech only an 
authoricie, oz diſpcuſation, as in our caſe, fo2 the one is not to be countermander, 
bit the other is, as appeareth by 5, H. 7. and 1. Ma. Dyer 92 and admit, that 
after this licence, and befoze the departure of Sir Robert Dudley, the King h:Þ » 
C1id unto him, pou ſhali not go, this - had been a good countermand, as ſeemed to 
him, and he vouched 9. E 4. 4. and 8. E. 4. if J licence A. to ſtap in my houſe 
foʒ three dapes, yet I map put him out in the mean time, but other wile it is, ik 
J licence A. to hold my land foꝛ 3. dapcg, beceuſe there an intereſt paſſech, and the 
reaſon wherefoze this licence in our caſe is countermandable, is becauſe all licen- 
ces of this kinde h ve tacite conditions annexed to them, koʒ no Act oz licence wil, 
free aſubject from his allegeance, as apprareth by Doctor Stories caſe fn the 13. 
Eliz. Dyer fo. 300. and no man can put off oz be diſmiſſed of duties which belong 
to a ſubject, no moze then he can put off hisſubjection, and this is the reaſon thet 
an honoz oz dignitie incailed, ought ta be fozfeited, although it be incatled ; ſoz the 
honoz which is given bythe Ring hath a tacit condition in Law annexcd unto it, 
aud it ought not to continue in him who committeth Treaſon, noz in his poſtcris 
tie, although that the partie had but an eſtate tail therein; ſce Nevels caſe Cook 
lib. 7. and ſo had the King his licence, which is but a diſpenſation fo the time, 
and countermandable by che King, and he ſaid, that the Book in 2. Eliz. Dyer 
fo. 176. makes it a doubt, but he thought it clear fo; the reaſons afozeſaid : and 
as to the material point, viz. if this land ſpall be pziviledged-fzom ſeiſure by _ 
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of this bargain oz not, and he laid, that it ſhall not be pꝛibiledged, for this con- 


vepance which is revokable at the will of the Bargeinoz is meerly fraudul: nt a- 


gainſt any intkreſt of fozfeiture, fo2 otherwiſe the Kings ſubjects are hut as ferx 
naturz, which when thep are out of their pale, the King had no means to retuce 


them, within the Park again; fo; in this caie bad no n. eans directlygo punih 7% 


thisoffence upon the body of the offender, but by che depzibing him of the, meang 
of his maintenance, and although there be no fraud here in the parties Bargainees, 
pet the fraud in the Bargainoz makes the convepance votd agaiuſt the King; fo2 
as it appeareth by ou2 books, the King cannot be an inftiumeyt offreud, although 
he may be party thereunto ; lee 17. and 21.E. 3. ſo in the caſe of an infant cited be» 
koze by Mountague, all which and many others to this purpoſe of fraud are cited 
in Farmors caſe Cook lib. 3. fo. 48. and whereas it was objected, that here can 
be no fraud tutended in the offender, in regard he had a licence to travel, and it 
cannot be intended, that he pꝛeſuppoled any countermand of this licence, and to 
commit a contempt by his refuſing to return, aud ſo to ſave his lands by this con? 
vepance, in reſpect this countermaud is a thing whereof he could not have divi⸗ 
ned, to that J anſwer, that the contempt ſubſequent is a ſufficient p2oof of ſuch 
vrecedent conjecture, and that the conveyance was made fraudulently to pzevent 
che pꝛejudite, which might accrew unto him by luch contempt, and this opinion 
will appear by the makers of the Statute of 13. Eliz. cap. 3.and 14. Eliz. cap. 
6. made againſt fugitives, and may well be collected upon the peruſal of thoſe 
Statutes, and that the Judges here ought to make ſuch conſtruction, upon the 
ſubſeguent Act; he vouched the caſe ot Doctor Ellis in Plowden, and Saunders 
caſe in the matters of the Czown, happening at Salop, by which caſes it appea · 
reth, that the Judges pꝛo ved the firlt intent by ſecondary Actions ſubſequent by 
wap of diſcourſe, and therefoze in Saunders caſe, the partie having an expꝛeſs in- 
tent to poyſon his wife, delivered unto her a popſoned apple, and the wife not 
knowing it to be popſoued, gave it to her child, who died thereof: there the in» 
dictinent againſt Saunders was that of malice fozechought #c. he intended to wur- 
der the child, although this was not his firſt intention, ſo in the other caſe there 
cited ; if aman inten» only the death of A. and being fighting with him, be a 
ſtranger interpoſeth himſelf to part the affrap and he is ſlain, this is wilful mur- 
der, alchough here was no pꝛimer intent to kill B. but this is made an intentton by 
legal collection; anv ſo in our cale, here is intentio legalis and not actualis, and 
pet aſwel unavoidable as any other; alſo although it hath been objected, that by 
the common Law none ſhall a void a convepance by reaſon of fraud, except he who 
bath a fozmer incereſt, aud the Statutes give no authoritie to. any, but to purs 


' chaſozs, upon valuable conſideration, pet Y ſap, that the Statute of 13, Eliz. 


is to avoid all fraudulent conveyances, againſt ſuch as by any means may be hin⸗ 
dred thercby, yet the intention was not to defraudche partie, who is there by de- 
frauted ;. but ſome other, aud therefoze although it was not to defraud the Ring 
in our caſe, pet being fraudulent it is void-againſt him by this Statute, foz he 
ſhould be bindred thereby: alſo che p2oveſo fu this Statute ſaveth ſuch: convey: 
ances an v, which are upon good conſineration, and bona fide, and that is ſuch 
wherein ſimple and plain dealing are uſed, but in this conveyance there was not 
any ſimple and plain dealing uſev, fo2 the Bargainees paid no monep, no2 oughe 
to take no pꝛolits of the laud, . noz diſpoſe of any eſtate therein; and therefoze 
fraud, fo; Dolus eſt Machlgatio eum altug diſſimulat, aliud agit : alſo the 
pꝛeamble of the Statute of the 27. Eliz. willeth that convepances ſhall be void 
which are made to the uſe of him, who maketh the conveyance, o2 otherwiſe co 
defraud /purchaſozs, although that the body ofthe Act mennoneth \nchoulp, which 
are to defraud purchaſoꝛs; and he vonche te Statute of the 28. Eliz. mate a- 
gainſi couveyances by rc ſunmtian, and he ſaid, that Iwines caſe in Cock lib. 3. 
pꝛoveth oar caſe effectualip to be a void conveyance which cannot be anfweres ; 
but th: Les Treaſurer faid, that there was fraudin both partics, — 
urther 
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Paſch, 7, further, and vouched Goodales caſe Cook lib. 5. to pꝛove that a Deed ſholl 

Fac in the not be deemed to be good, except it be free fzom all fraud ox clandeſtine agreement, 

E 5 as it was there reſolved, chat the payment koz perfozmance of a condition was 

che- notgood, as to ſtrangers, by tealon of a pꝛecedent agreement, and Burrels caſe 

Jeer, Cook lib. 6, where it appeareth, that no fraud ſhall be accounted bona fide, as 
— 


to ſtrangers which is accompanied with cruſt gc. alſo although here is not any fraud 
expꝛeſly found by the office, yet he thought, that the cquity of the caſe appears 
plainiy: and that it ſhall be fo2 the King, and he vouched divers decrees in this 
Court to pꝛove it, as 43. Eliz, Howſe was outlawed and cook divers bonds of 
Carne in the names of others his fziends, viz. of Marlow, and others in truſt ; 
alſo took Statutes in their names in truſt, and it was decreed here, that the Ring 
ſhould have all, vp reaſon of te fraud, although it be not found by any office, and 
in Hoards caſe it was decreed here, that whereas the ſaid Hoard betwixt the years 
of 25. and 32. hadlent divers ſummes of money to Sheldon of Bealie, and had 
taken divers obligations, and other ſecurities of bim in others names befoze his 
conviction, pet it was decteed ta the Ring in this Court without any fraud found 
by office ; and in Sir Walter Raughlies caſe the ſame year decrced in this Court, 
that whereas Sir Walter Raughlie bciug poſſeſſed of a tearm of 100. ptars ot 

he having a determination to purchaſe the reverſion in fee of the 
ſame land, conveyed his Tearm to his eldeſt ſon to the intent it ſhould not be 
downed ; and thcrefoze about 40. Eliz. he purchaſed che fee, and after in the year 
&c. of our King that now is, he committed Treaſon, and was attainted, and it 
was decreedhere, that the King ſhould have the land diſcharged of this leaſe, viz, 
in poſſeſſion, and althongh no fraud be found in the caſe, but only ic appeareth 
bp circumſtances of witneſſes here examined, that Sir Walter Raughley took 
the pꝛolits of the land, and held Courts in his own name until the attainder, pet 
the ſaid aſſignment was conceived to be in truſt, and therefoꝛe decreed to be void 
againſt the Ring as fo2 fraud, although he was con vitted of Treaſon a long time 
after, and ſo the Kings title, ſubſequent to the ſaid aſſignment; and he vouched 
Walter de Chirtons caſe in 24. E. 3. Rot. 4. alſoas to Mr. Wardenfords caſe 
in 2. and 3. Eliz. Dyer 193. and the 9 and 10. of Eliz Dyer 267. but dur caſe 


is different [zom them in two material circumſtances which alter the law in the 


caſes. Firſt, we are in a Court of equitie by Engliſh Bill, where the Judges 
are only ts ad judge upon the fraud, and there they were in a Court of Law, and 
\the fraud was the matter of face, which ought to be expꝛellp found bythe Jury, as 
appears by the books. Secondly, in that caſe che Jury found expꝛeſlp, that the 
onvepance was not by fraud to teccive the Ring of his wardſhip, but only to de- 
ive the Creditoꝛs qc. but in our caſe there is no ſuch negative, and therefoze it 
dilfezeth much: lee Dyer 267. and 268, as to the findiug in the negative: at a- 
nother dap in the ſame Term of Eaſter 7. Jac. the Barons decreed foz the King, 
and the Loyd Treaſurer agreed, and he then demanded of Tanfield chief Baron, 
il upon the return of Sir Robert Dudley he ought to have his lands again of right, 
oz if but upon ſpecial grace, and the Loꝛd chief Baron anſwered, that he ould 
have them of right: ſec Bartues caſe in Dyer, but the Loꝛd Treaſurer ſair, that 
he law noreaſon to ſatisfie himſelf thercof, 


Doillie againſt Foiliffe. 


* — Plantiff againſt Joiliffe in an Action upon the caſe, fo? falſe impꝛiſon- 
ment ofthe Plantiffs wife, the caſe was, that Leonard Lovies was foz- 
- merlp Planciff in an action in the Common Pleas, againſt Julian Goddard a 
feme ſole,aud in this action che Planciff and Defendant were at ifſue : and a veũ ire 
facias was awarded, and befoze the return chereof ; che ſaid Julian took to hus⸗ 
band Doillie now Plantiff, and after upon a ſpecial verdict found in the ſuit, 
judgement 
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judgement was given in the Common Pleas fo2 the ſaid Julian againſt th ſaiv Paſch 
Leonard, upon which judgement Leonard bzought erroz in the Kings Bench, and "x 5 
a ſcire facias was awarded again@ Julian by the name of Julian Goddard as a 74. in the 
feme ſole, and ſhe appeared by Attoznep asa feme ſole, and this (as the De fendant Exche⸗ 
ſaid in his anſwer ) was by the conſent of her husband now Plantiff, and after 7/7. 
judgement was given to reverſe the judgement in the Common Pleas, and the en Vw 
trie of that judgement (as it was pleaded by the Defendant here ) was, quod 
prædict Leonard Lovies recuperet &c. verſus prædict. Julianam &c. aud cots 

and damages were taxcd #c, upon which jud gement the (aj Lovies ſued a Capias 

ad ſatisfaciendum againſt Julian Goddard, and by vertne of that writ the De- 
fendane here the Sheriff ot Devon. took the laid Julian being the {9lantiffs wife, 

and impꝛiſoued her until the Plantiff paid 10. I. which was the colt cared by the 
Kings Bench fo2 her deliverance, upon which impziſonment the husband oulp 

bath bjought his action againſt the Dekendant being Sheriff : Davenport of 
Grayes Inne argued fo2 the Defendant ; and firſt he thought, that between the 
parties to the erro2 , and the firſt action in the Common Pleas there is an eſtoppel, 

and admittance, that the ſaid Julian continued a feme ſole, fo2 the pꝛoceſs in all 

the pzocecdings ought to be as it was in the D2iginal, and he vouched 18. Aſſiſe 

pla. 16. by which book it appears, that if a man bring an aſtiſe fo; lands in the 
Countie of O. and the Tenants plead a Common recovery of the (ame land in 
theCommon Pleas, this doch conclude the partie to lap, that the lands did lie 

elſe where gc. alſo if an oziginal be depending, and befo2e the firſt Capias, oz p28» 

teſs awarded the Defendant intermarrieth, and after a capias iſſueth againſt her 

as a feme ſole, this is well awarded, lib. 5. E. 4. 16. and alſo 5. E. 3. fo. 9. 

and 10, alio he ſaid, that ſuch a thing as is done between the ples, and not after 

the judgement is not material to alter the pzoceedings in that courſe it was begun, 

toꝛ the ſame partie againſt whom judgement is given, ſhall eiroꝛ have againſt him 

fo whom the judgement is given, except ſhe had married after the judgement, 

fo2 then be agreed, that the writ oferro2 ſhall be bzoughte by the husband and wife, 

in caſe judgement had been given againſt the wife while be was ſole, 35. H. 6. 

fo, 3 1. and 12. Aſſi ſe pla. 41. and it alſo appears by 18. E. 4. fo. 3. if Treſpas 

be bꝛought agatuſt a married wife as againſt a feme ſole, and ſhe appears as afeme 

ſole, and judgement is given, and execution accozdingly, this is good until it be 
reverſed by errgz. aud the Sheriff in ſuch cale never ought to examine if it be e- 
vil oz not, no moe then if Treſpas be bzought againſt A. mp ſer vant, by the 

name of B. and A. is taken in execution, the Maſter ſhall not take benefic of this 
miſnaming, admitting that A. ſhould puniſh the Sheriff foz it; alſo he vouched 

one Shotbolrs caſe 10, and 11. Eliz. Dyer and 15, Eliz. Dyer 318. inthe Earl 

of Kents caſe, which pꝛobe that the Sheriff is to be excuſed, fo2 taking me by a 

katie name, and if the Judges admit this falſe name, yet this judicial writ ought 

not to be cxamined by the Sheriff, and it was adjourned. 
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Shoftbey againſt Waller and Bromley. 


ow bꝛought an action upon the caſe againſt Waller and Bromley, and des 
clared that the Defendants conſpired, that the ſaid Bromley ſhould commence 
a ſnit againſt the Plantiff, and that the Plantiff was then wozth 5 000. I. and that 
Le was then dwelling in Middleſex, and that the Defendants knowing thereof, 
maliciouſly and fatſely agreed, that the ſaid Bromley ſhould lap his action in Lon» 
don, and pꝛolecute it until the Plantiff were outlawedin the ſaid ſuir, to the intent 
that his goods ſhould be foxfeited to the Ring, and after in perfozmance of the a- 
greement afozeſaid; the Plantiffſuggeſted, that he was dwelling in London, and 
laid his action here, which was pꝛoſecuted until the Plantiff here was outlawed, 
to hie damage etc. Canfield chick Baron thought, that if the ſuggeſtion was by 

D Bromley, 
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omley, to make the pzoceſs into a wzong County, it ſeemed that the Action 
ſhould lie againſt him only ; but in regard it is ſhewed in the Declaration, that 
the ſaid ſuggeſtion was made by him in perfozmance of the pzecedent agreement 


that the action lieth againſt both, which the Court granted. Godfrey in this actt- 


on moved in arreſt of judgement, and that foz two cauſes, the action ſieth not up- 
on the matter here, it appears by the 4. Eliz. Dyer 214. that a man map lay his 
action wherein an outlawry lies in London, and then by the Statute of 6. H. 8. 
cap. . pzoclamation ſhall iſſue into the Countie where he dwelleth, chcrefoze che 
ſuing of him in another Countie is no ſuch act, wherefoze an action ſbould be 
bought, no moꝛe then if beloze the Statute of W. 2, cap. 12. a man had bzought 
an appeal Malicioſe, yet no remedy befoze the ſatd Statute, as appears in the 
13. H. 7.inKellawaies caſe, becauſe it was lawful to bzing an appeal, and ſo 
notwithſtanding the ſaid Statute no action did lie againſt him who bꝛought an ap- 
peal if it abated 9. H. 5. cap. 1,alſo the Statute of the 18. H. 6. pꝛovideth remedy fo 


falſe appeals oz judgement in enother Countie malicioſe &c. by action of the cale 


wheiebp it appeareth, that in ſuch cale che Common Law allowed no action: alſo 
the Statute of the 18. H. 6. pzovideth another remedy then that Statute; and 
therefo e no action lies againſt us no moze then in the caſe afozeſaid at the Com- 
mon Law. Secondly, here is no iſſue jopned, if thc Defendants be guiltie of the 
execution of this pꝛactice, but only if they be guiltie of the agreement, aud this is 


, found fo2 the Plantiff; but clearly ſach agreement without execution giveth no 


cauſe of action, and the woꝛd Practizatione compꝛehends only the going about, 
and not the cxecuting of this conſpiri cy, and there foze the iſſue ſhould have been 
general if the Defendants be guiltie oz not, and therefoze he pꝛaped judgemenc 
might be ſtayed ; and he cited Owen Woods caſe in Cook. lib. 4. Tanfield chief 
Baron, it is true, that the iſſue ſhould be better, if it were general not guiltie of 
the Treſpaſs afozeſato, but yet it is good enough in this caſe, fo2 the ſpecial woꝛds 
compꝛehend aſmuch as the woꝛds notguiltie of the pzactice, and agreement afoze- 
ſaid qc. and the wozd Practizatione tompꝛehends aſwel the ſubſequent Acts of ex- 
ecution, as the pꝛecedent combination; and cherefoze Tantamounts a general 
tur, aud it was good by the Court: and as tothe action Altham Baron cons 
ceibeo that it lieth, although it be foꝛ a lawful cauſe, fo2 the Law abhozech fraud, 
and conſpiracy, as if two conſpire to vex me foz mp land by ſuit, an action lieth F. 
N. B. pet it is lawful for evcrp man to ſue me without title, and he vouched 16, 
Aſſi ſe, and here e is laid, that the Defendants indeavoured to make the Plantiff 
fozfeit his goods, which are worth 5000. l. and this is reaſonable that it ſhould 


lie, and 9. E. 2. Fitz. diſcents 52. is our caſe directly upon the matter, and there- 


fo2e it ſeemeth tome that it lies. Tanfield chief Baron ſaid, that 9. E. 2. croſſeth 
this caſe in part, and pet be thought that che action lies, to which Snig agreed, 
and it ſeemed the caſes of appeal put by Godfrey did lie well enough without aid 
of the Statute of W. 2. if there be ſuch a conſpiracy. Tanfield chief Baron ac- 
covingly, if it be legally thought without cauſe, pet if without conſpiracy the 
action lieth not fox it, as it appears in Owen Woods caſe Cook lib. 4- and in 
all caſes, where ſtrangers have nothing to do with the fuic bzought foz the conſpi- 
racy, and yet combine with the Plantiff in the ſuit, an action upon the caſe lieth 
fo this vexation, and judgement was entred fox the Plantiff by che Court. 


An inquiſition foz the Ring was returned here, and it was found that Fleet- 
wood the Kings debtoꝛ, fo2 his office of receiver fo2 the Court of Mards did pur» 
chaſe a certain Term, and intereſt of, and in the rectory of Yeading foz divers 
years then to come, and that being ſo poſſeſſed he became indebted to the Ring, 
and that this term is now in che hands of the Lady Edmonds, and by colour of 
this inquiſition the land is extended fo2 the Kings debt. Harris Serjeant moved, 
that this inquiſition is inſafficient to extend the land, but good to {ell a term, = 
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he vouched Palmers caſe Cook lib. 4. to which the Court inclined, but it was ad, Paſch. 5: 
journed. Jac 11 2 


It a BlYop becomes indebtey to the King koꝛ a ſabſidie; and dieth, his ſuc- Exche- 
ceſſozs ſhall not be charged upon the lands of the Brihopzick, but the executozs 1/7. 
of the pedeceſſo;, o2 his heit, and ik they havk nothing the King ſhall loſe it, ag 
chief Baron Tanfield ſaid, which the Court granted upon the motion of Bridg- 

man, »foz the Biſhop of Saint Davids. | N 


Trallops eaſe. 


% A Scire facias iſſued againſt Trallop the father, and Trallop the ſon to ſhew 
cauſe, wherefoze they did not pap to the King 10004. fo? the mean pꝛolits 
of certain lands, holden by them zom his Ma jeſty; foz which land judgement 
was given fo} him in this Court, and the mean rates was found by inquiſition, 
which returned, that the ſaid mean pjofits came to 1000. l. upon which inquilition 
this ſcire facias iſſued, whereupon the Sheriff returned Trallop the father dead; 
and Trallop the ſon now appeared, and pleaded that he took p2ofies, but as a 
ſervant ta his father, and by his commandment, and rendrco an accompt to his 
father, fo2 che laid pꝛoſits, aud alſo the judgement fo2 the (aid land was given a- 
gainſt his father and him, fo default of ſufficient pleading, and not fo; the truth 
ofthe fact; and he ſhewed the Statute of the 33 H. 8. cap. 39. which as he pꝛe⸗ 
tended aided him koz his equitie, whereupon the King demurred. Hitchcock fo 
Trallop, ſeemed that the Statute did aid him by equity, and he moved two things, 
che one, that if here be ſuch a debt, that the Statutes intends ta aid it; the other, 
if the Defendant hath ſhewed ſufficient matter ofequitie within the intent of the 
Act, and he thought, that it is ſuch a debt as the Statute will aid, foz although 
that here be an uncertainty of the time of che judgement given fo2 the Ring, that 
being reduced to a certainty by the inquiſition after, it hall be within the intent of 
the Statute, foz id certum eſt quod certum reddi poteſt, and the woꝛds of the 
Statute are, if any judgement de given foz any debt 02 duty ec. and here although 
that there was no certataty, unto how much theſe mean rates extended, at the time 
of the judgement given, pet it is clear, that it was a duty at the time of the judge» ⸗ 
ment, and thenit is within the Statute: alſo he ſaid, chat the woꝛds in the p20- 
viſo of that Statute explain chat the intent of the makers ot the Act was ſo; fox 
the words are fo2 any thing foz which the partie is chargable, and the mean rates 
are a thing, fo2 which he is chargable : ſee Cook lib. 7. fo. 20. and the Lozv 
Anderſons caſe there fo. 22. as tothe point of equiti? there ſetm to be two cauſes. 
Firſt, he ſhewed that he was but a ſervant to his father, and had given an accompt 
. to him. Secondly, the judgement was given agaiuſt him upon a point of miſ- 
pleading. Tanfield chief Baron ſaid, that the matter in equitie ought to be ſuffi. 
ciently pzoved, and here is nothing but che allegation of the partie, and the des 
murrer of Pr. Attorney fox the King, and if this be in Law an admittance of the 
allegation; and ſo aſufficient pzoof within the Statute, it is co be adviſed upon, 
and fo2 that point the caſe is but this, a ſcire facias iſſueth ont of this Court, to 
have Exccution of a recognizauce which within this Act, ought by pꝛetence and 
allegation of the Dekendant co be diſcharged foz matter in equitie, and the Defen- 
dant pleads his matter of equitie, and the Ring ſuppoſing this not to be equity with⸗ 
in this Statute, demurreth in Law, whether that demurrer be a ſufficteut pꝛoole 
of the allegation within the Dtatuce oz not, and it was ad journed. 
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Doillie and Foiliffs caſe again Trin. 7, 
Fac. in the Exchequer. 


8 fo: the — that the Plea in Bar is not good, becauſe the 
Defendanc juſtified by fozce of a Capias ad ſatisfaciendum, and pleads no 


return thereof, and moved chat it is not juſſiftable without returning of the writ, 


but the Court ſeemed the plea to be good, notwithſtanding that, but if it were 
a mean pꝛoceſs, then it ought to be pleaded to be returned: ſee Cook lib. 5. Hoes 
caſe fol. 19. actoꝛding to this diverſitie , Tanfield chief Baron thought that the 
Plantiff ſhall recover; fo? firſt the writ of erro2 here is not a writ, but a commilli- 
on, and therefoje falſe lattin ſhall not abate it, as it hath been adjudged in the Ex- 
chequer chamber, and in this caſe the ſcire facias ad audiendum errores, and all 
the writ , and this ſcire facias in our caſe, ought to have been made againſt the 
laid Julian, as againſt a married woman, aud the writ of execution, which is 
the warrant to the Sheriff is not in ſuch wozds as che judgement in che Rings 
Bench is upon which it is founded, viz. that he Gould cake che alozeſatd Julian 
tec. but that he take the ſaid Julian Goddard, then the Sheriff hall not ſap in his 
defence, that all the pzoceeding in the writ oferroz was againſt the perſon, and 
aided himſelf by entrie in the roll ofthe Court, viz. quod prædict. Julianum capi- 
at &c. but he ought to rely only upon the writ, and ik in this caſe he would ſave 
himſelf, then he ſhould habe inquired upon the delivery of the writ unto him by Le- 
— who was that Julian Goddard, and tf thereupon Lovies had infozmed him, 
that it was Julian Doillie, then the Sheriff ould have an action upon the caſe 
againſt Lovies upsn this Falſe infozmation, viz. tf A. pzoſecute a replevin to reple⸗ 
vy bis Cattle, and thereupon he cauſe the Sheriff to deliver unto him che Cattle 
of B. foz this here B. hath his remedy againſt the Sheriff, and che Sheriff againſt 
A. fo) this falſe infozmatton 2 alſo he ſaid, that if a fieri facias cometh to make 
execution ofthe goods of B. if che Sheriff take others goods in execution, a 
Trcſpaſslieth, and therefoze to ſecure himſelf, he oughtts impannel an inqueſt, 
to linde if they be the goods of B. 02 not, and then as he conceived it is good; but 
the opinion ofthe Judges in the Kings Bench, in Mich. 5. Jac., in Treſpaſs be- 
tween Rookwood and Beal was to the contrary ; foz there a Treſpaſs was 
bꝛought by Rookwood, and the Defendant juſtified the taking and ſo fozth, as 
Sheriff by vertue of a fieri facias, as of the goods of Edward Rookwood father 
of the JPlantiff, and upon the execution of this writ the Defendant impannelled a 
Jury, who found the goods to be the goods of the ſaid Ed ward Rookwook, fo 
which ec. the Plantiff in che replication-Traverſed, that they were his goads abſ- 
que hoc that the Jury found, that they were the goods of Edward Rookwood &c. 
whereby it ſeemeth that the finding of the Turp in this cale is not material, and 
ſo the Court then conceived, therefoze quzre the opinion of Tanfield chief Baron 
in that point; and lee the 17. E. 2, pl. 373. and 3 1. E. 3. Aſſiſe pla. 378. and 
7. H. 4. fo. 27, Treſpaſs pla. 279. what acts a Sheriff may jultifie by reaſon of 
g commandment and authoritie /fzom the Court, which commanded him. Snig 
Baron ſeemed, that the action did lie, fo2 the wric of capias ad ſatisfaciendum ma- 
keth no mention, that Julian Doillie is the lame perſon againſt whom [judgement 
was given in the Kings Bench, by the name of Julian Goddard, and although 
that the entrie in the Roll is againſt the ſaid Julian 8c. pet the writ is directed, 
that he ſhould take Julian Goddard, and then the Sheriff had not done accopding 
to the writ in the taking of Julian Doillie, and be ſaid, that if A binde himſelfby 
the name of I. and judgement is given againſt him, by the name of I. without ap- 
pearing inperſon, and execution is granted againſt him by che name of I. in this 
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caſe an action lies agatuſt the Sheriff, if he cake the ſaid A. in execution,” foz it ap- Trin 7. 

pears not ta him chat it is e ſame perſon 3 but fox the other cauſe, it ſcemeth that 7a 2 in the 

the Plantiff (hall not habe judgement, foz the Sheriff is no ſuch perſon, who K 's 

ought to be pziviledged here, and therefoze the Plantiff ould have his remedy "*©*© 

elle where, and he ſaid, that ſuch acaſe hath been reverſed in che Exchequer 12 

Chamber foz erroz ; foz the under-Sberiff is but au Attoꝛney fo; a partie pꝛivi- 

ledged, that is foz the Sheriff, but all the Clarks of tze Coure, and che other 

Barons \ereagainſt him in that, and alſo all the pꝛeſideuts. Altham Baron hay 

never heard it argued befoze, and thereſoze he reſpited his opinion till another dap, 

at which day he ſaid, that the arreſt is not juſtifiable, and la fo2 the matter an aC- 

tion well liech, foz by him che arreſt ought co be in this caſe with a ſpecial recital, 

that whereas judgement was given and ſo fozth; as in the 1. and 2. H. 6. if an 

Abbot hath judgement to recover, and after he is depoſed, a ſcire facias lieth 

not againſt him as Abbot to reverſe this judgement : and ſee 10. E. 4. à capias 

againſt A. the ſon of R. gc. ſee the x9. of H. 6. fo, 12. Summons againft Iohn S. 

ec. ſee 18. H. 8. fo. 1. areplevin was bought in the Countie Palatine againſt 

A. widdow, and after ſhe married D. and the plaint was removed into the Coms 

mon Pleas mentioning her marriage ec. and ſo here the ſcire facias ought to men- 

tion all theſpccial matter, and thereupon the writ of execution upon the reverſal 

ofthe judgement, ayght ta be again Iullan Doillie, and nat being ſo, the She- 

riff is puniſhable &c. but it ſeemed to him, that in this action the wife ought to have 

Jopned with her husband foz the falſe umpziſonment, oz ac che leaſt, if the husband 2 

had bzought the action alone, there ought to have been a ſpecial mention of the 

loſs, . which the husband particularly had ſuſtained, as per quod conſortium uxo- 

ris ſux amiſir, 02 otherwiſe clearly it liech not fox che husband alone, and he re- 

ſemblcd this caſe to the caſes in the 9th. of E. 4. fo, 51, 22. Aſſiſe pla. 87. 46. 

E. 3. fo. 3. where husband and wife gught to jopn in an action, on at cheleaft 

the declaration onghe to be ſpecial as afozeſaiv, aud ſo ate the books ok the 20. H. Pp 

7. and Kellaway to be intended; and foz this cauſe he thought the Plantiff ſhall - 

not have jugement here. Tanfield chief Baron as J conceived ſatd unto him, 

that the writ onght to have been with a ſpectal averment, but a ſurmiſe ought to 

have been made againſt Iulian Doillie as ſhenow is, ko; as the writ is, che She- 

riff map ſafely return, ſhe is not to be found, and thereupon qc. quære, if he in- | 

tended the writ of ſcire facias ad audiendum errores, 02 the writ of execution a- 

warded upon the judgement in che Kings Bench, foz he did not mention any par⸗ 

ticularity of the wric, but it ſeemeth, chat he intended the wric of execution, and 

then che (urmiſe whereof Tanfield ſpoke, ought to be made upon the roll of the 

judgement, given upon the writ of erroz, and Tanfield chief Baron ſaid, as to 

the jopning in action, that clearly foz a battery made upon the wife, the husband 

and wife ought to jopn in the action, as che books are cited befoze by Baron Al- 

tham ; and fa thepought to joyn in every action, to which the wife is intitled be- 

foze marriage ; but otherwiſe it is here, as he thought: and as to that which hath 

been ſaid, that the declaration ought cohave been ſpecial, viz. per quod conſor- 

tium amiſit uxoris ſux, it ſeems that ſhall be neceſſarily intended, without ſhew- 

ing of it in the declaration ; but in che caſe put by Alcham, if a man bring an ac- 

tion of falſe impziſonment of his ſervant, he need not ſhew whereby he loſt his ſer- 

vice &c. becauſe peradventure he had uo tmplopment fox. him, this is good Law 

bp him, but otherwiſe it is in che caſe ofa wife; but pet he would be adviſed there: 

of, as of athing not mentioned befoze. Alcham Baron, it map be intended, 

that the hu3baud was alſo impyiſoned with his wife, and ſo did not loſe her come 

paup except it he ſhewed to che contrary, aſwel as it may be intended the Maſter 

had no imployment fo his ſervant, and after at the next Term Tanfield and Al. 

tham Barons agree, that the Declaration ought to be ſpecial as Alcham Baron 

conceived, oz otherwiſe the wile ought to have joyned in the action, which had 

been better, fozthep ſaid, that in all caſes where the action is bzought fo; — - 
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matter foz which the wife by poſſibility might have an action after the deathofher 
husband, there they ought td joyn, and lo; this falle impuſonment the wife may 
have an action after the death of ber husband, and therefoze they ought to joyn 
here. Snig and Bromley Barons, ſeemed prima facie, that the action lies well 
enough, when they joyn oz when the husband alone bringeth it: and they vouched 
and Doillies Councel ſaid, that they have heard it co be adjudged 
in the Kings Bench 28. Eliz. in one Cholmlies caſe, and 35. Eliz. in the Com- 
mon Pleas, that an action licth foz the husband alone, foz a battery made to his 
wife, and ſo they conceived it good; if they joyn oz ſever in the action, am there* 
foze it was appointed, that the next Term the pꝛeſidents should be ſhewed, and 
the caſe to be argued as fo this point. Note, that Doillie perceiving the Law 
againſt him fo2 this [aſt point 02 matter, becauſe his wife did not joyn, commen- 
ted his action of new in this Court, and this was in Treſpas fo the beating and 
impziſoning bis wife, and in this caſe the husband and wife jopned, and declared 
to the damage of the husband and wife, and che like Plea was pleaded in Bar as 
was in the other action, and the recozy thereof was read in Court Termino Paſch. 
9. lac. and then adjourned, and after, it was adjudged fox the Plantiff. 


Wiles by Engliſh Bill in the Exche- 
quer Chamber Trin. 7. Fac, 


1* the Exchequer Chamber by Engliſh Bill this caſe was depending, and ar- 


gued befoe all the Barons at Serjeants Inne in Fleetſtreet, viz. the Ring ex⸗ 
bibited an Jnfo2zmation againſt Wikes foz entering into dwers parcels of land, 
and Wikes pꝛetending that he had good equitie pꝛaped his relief by Englich Bull, 
inthe Exchequer Chamber, and the caſe upon the ſaid Bill was this: Graunt 


made a leaſe to years to one Somerfield and lohn Wintor in Truſt, and fo 


the benefit of the wife and Children of the leſſoz rendring rent, and after Wintor 
one of the Leſſees, and alſo Graunt who was the Leſſoz, were atcaintcd of the 
Gunpowder Treaſon, and Wikes martied the wife sk the Leſſoz, and entred, 
and upon this infomation he p;aped relief in behalf of his wife and Children by 
this Engliſh Bill: and firſt it was agreed by all the Barons, that the King by the 
courſe of the Common Law had the moitie of the land, and no moze by the attain- 
der of Wintor, and that Somerfield the other Leſſee, ſhall be Tenant in com- 
men wich the Ring, ut what remedy he (ſhould have if the Ring took all the pꝛo⸗ 
fics they agreed not. Secondly, they agreed by the admittance of Wikes his 
Councel, that the Ring as to the maity which came to him, wall not be ozvered 
in equityta perfo;mche truſt repoſed in Wintor, fo2 the wife of the Leſſo2, fo 
the Ring cannot be ſeiſed to another mans uſe, no moe can his eſtate be ſubject 
to any truſt at this dap, as the Attoznep geucral had ſaid clearly, which the Court 
granted: but Brock of Councel with Wikes ſeemed not to be ſatisficd, but that 


the King ought to execute ſuch truſt by equity ; but Tanfield chief Baron ſaid, 


that befoze me at another day, pou were content to be concluded, as to this point: 
that there is no equity againſt the King. Chirdly, it was debated, if in this 
caſe che King ſhould have the other moity, which was in Somerfield by equitp, 
fo2 clearly, if the leaſe had been made in cruſt, fo2 the benefic of the Leſſo2 himſelf, 
the King ſhould ha ve it by his attainder, and then what difference, it being made 
foz the benefic of the wife of the perſon attainted, foz her husband might have viſ- 


poſed of it, being a truſt only of a Chatcel as he might have done of a Chattel, 


whereof the wife was poſſeſſed, and he might have wholly releaſed this truſt, and 
by conſiquence he might fozfeic it by his attainder; whereunto Snig and Altham 
Barons agreed, and by Bromley his releaſe ſhall binde but during bis life: the 


Attoznep general ſaid, that he might releaſe all. Brock it ſhould be miſchievous 


p that 


. 
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that his releaſe of this cruſt, ſhould bar the wife of her cruſt after her Iveban ds 


death; foz admit that a man make a leaſe to A. to the ule of his wife fo2 100. 


years, if ſhe ſhall ſo long live, and this foz a joynture fox his wife, can her hug: 


band pzejudice her of this joyntute by releaſe of the truft, as i he ſhould ſay no, 
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aud then à fortiori in the caſe here, lo the truſt is fo2 the wife and children, and 747. 


the truſt fox the children cannot be releaſed by the father, and conſequently not 
fozfeited by him: by the Court there is no ſuch Bill depending befoze us, which 
demands any thing foz the King, and the Bill which is here exhibited by Wikes 
p2ayes nothing but one moity of the term, viz, that which in Law belongs co 
Somertield, which moity by the Common Law we cannot cake fzom him, and 
therefoze we will leave pou ta ſue in the dffice of Pleas, accozding co the courſe 
of the Common Law in the name of Somerfield ; and ther efoꝛe they gabe no re- 


ſolution, if by equity the husband ſhall fozfeic a cruſt, which he had foz pears in 


the right of his wike. 


"Ss . « 


Sir Thomas Overburyes caſe was opened tobe this, viz. Robert Wintor 
was ſeiſed in fee of ſix Bullaries at Wich, and he covenanted to levp a fine of all 
bis Bullaries, and that foz 4. of the ſaid Bullaries, this ſbould be to the uſe of 


John Wintor in tail, and fo the other to the uſe of himſelf in fee with power 


of revocation, and after the ſatd Wintor levied a fine, ſur connizance de droit 
come, ceo, only of foure Bullaries, if this fine and the uſe of che eſtate paſſed 
thereby (hall be directed by the cobenane, it was the queſtion, and ic was moved 
fo a doubt, what Bullarie that ſhall be intended; whereof the fine is not levied by 
reaſon of the incertaintie; quzre, and it was adjourned. 


Nota, that an eftreate of divers fines impoſed upon ſeveral indictmcnts at the 
Quarter Seſſions, foz ſeveral Riots was ſent into this Court, and the eſtreac 
bere being mentioned not, fo2 what offences the fines were impoſed, and the re- 
co2vs of the indictments were in the C2own office vp a Certiorari ; and the chief 
Baron Tanfield ſaid, that che eſtreat was inſufficient, and we ought not to ſend 
out Nꝛoces upon them, becauſe they do not mention the quality of che offence, foz 
which the fines were impoſed, and therefoze it may be diſcharged by Plea, pet if 
the eſtreat be not warranted by the indictment, ſo that the indicemenc is diſcharg- 
£d, koꝛ inſufficiency in the Kings Bench the Recozd thereof may be certified into 
the Chancery, aud by mittimus transferred hither, and we may diſcharge the e- 
ſtreat: and Altham Baron agreed, that the partie grieved by ſuch fine, upon an 
inſufficient indictment may plead all this matter, and ſpare ta remove the Reco2d, 
and if che Rings Actozucy will confeſs the plea co be true, it is as good as il the 
Reco2d had been removed, which was uot denied. 


An Amercement for a by Law. 


T was moved fo2 the King upon a leaſe holden fd} him, that I. S. was amerced 
1 10.1. becauſe be received a poot man to be his Tenant, who was chargable to 
the pariſh contrary to a pain made by the Townſhip, and thereupon Pꝛoces iſſued 
out of this Court, and the Baily diſtrained, and I. S. bought Treſpas, and it 
was ſaid by the Barons, and oꝛdered, that if I. S. will bring an action foz the di- 
ſtraining, fo2 this amercement be it lawfully impoſed, oz not, pet I. S. ſhall be res 
ſtrained to ſue in any other Court, but in this, and here he ſhall ſue in the office of 
Pleas, if he will, fo2 the Bailiff levied it as an officer of this Court, and foz the 
matter Snig (aid, that if I. S. received a poox man into his houſe, yo_ by 
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Law made in the Townſhip, there is good caule of amercement; but by Tanfield 
it is nothing to us, that they have a cutome to make by-Lawes herein againſt a 
by Law made by us; allo a leet of it ſelf, hath no authority to make by Lawes, 
oz ſuch an oder, but by cuſtome it is good. Snig and Altham Barons, it is 
good policy to make an 0:der wich a pain in a Leet, that no perſon ſhall receive 
anp ſuch Tenant as ſhall be chargable to che pariſh ; but clearly the Steward 
caanot amerce one, fo2 ſuch a cauſe without an ozder with a pain made befoze. 


Sir John Littletons calc. 


Ir John Littletons caſe was, that all the lands of a Monaſtery were granted 

unto one Dudley reſerving 28.1. rent pearly fo2z a Tenth of all che lain {ano 
accozding to the Statute, and after Dudley granted the greater part of this land 
to Littleton, and that he had uſed upon the agreement made between Dudley and 
him, topap 20. l. pt atly fo2 the Tenth of his part, and Dudley had uſed to pay 
8, | pearly (02 that which he retained, and after Dudley was attainted, whereup- 
on his part ofche ſaid land came co the King, and now the Auditoz would impoſe 
Che charge koz all the Tenth, upon Littleton, but by che Court, although the 
Tenth was Originally chargable, and leviable upon all and every part ofthe land, 
pet it being apparant to them, that part thereof came to the Kings hands, it was 
ordered, that the land of Sir Iohn Lictleton ſhould be diſcharged befoze the Aus 
ditoꝛ pro rata, and ſo it was, and Littleton to pay only 20. 1, pearly. 


Sweet and Beal. 


Ora, that in Michaelmas Term 6. Iac. upon a ſpecial verdict, this caſe was 

depending in the Exchequer, viz. Anthony Brown deviſed a term to his 
wife, untti the iſſue of the body of the Deviloz accompliſh the age of 18, pears 
bring ing up the ſaid child. Provided, that if the deviſoz die without iſſue. chat 
then the land (hall goto the (aid wife fo2 term of her life, paping to che ſiſter of che 
Deviſoz 6, I. 13. 8. 4. d. pcarly, which he willed to be paid, at two fealts half 
pcarip, and that if it be arrear, then it (hall be lawful foz the ſiſter to didram, and 
to detain the diſtreſs until it be paid, and the Jury found, that the de viſoz had iſſue 
at the time ok his death, but that the ſaid iſſue died betoze he accompliſhed the age 
of18. years, and they found alſo, that the rent of 6. I. 13. 8. 4. d. papable to the 
liter, was not paid at one day in which it was payable, and that no demand was 
made fox it, and that Moil Beal who was the right heir, entred foz the condilion 
bzoken, and made alcaſe to the Plantiff, who being outed by the wife, bꝛoughe 
an Ejectione firme: and Chibborn of Lincolns Inne, argued that the entrie 
of the heir is lawful ; firlt he ſaiv, when he deviſed co his wife, until his heir 
come to the age of 18.pears, bringing up the ſaid heir, if in this caſe the heir 
die within the ſaid age, the ſtate of the wife is determined, by reaſon that the cdu⸗- 
cation was the cauſe, the land ſhould continue to the wife, and the cauſe being dee 
termined by the death of the heir, befoze the ſaid age, therefoze the eſtate is allo 
determined, and upon that he vouched a caſe in Mich. 3. Iac. one Collins deviled, 
that one Carpenter ſhould have the over-ſight, and managing of his land, until 
his ſon ſhould attain the age of 5- years, end the ſon dicdbefoze he attained the ſaid 
age, and it was agreed, admitting, that Carpenter had by that devil} an intereſt, 
thatit is now determined by che death ofthe heir: to the ſecond ma tter, viz. when 
it is limited: that if the deviſo2 die without iſſue, that then the wiſe ſhall have it, 
by that it leems co me, that the wife (hallnot have an eſtate fo2 life, by theſe wozds, 
as ourcaſe, ko at the time of the death of the deviſoz he had ilſue, ſo that it cannot 


be ſaid, that he died without iſſue, although now we may ſap, that he is dead 
without 
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without ilſue: but in regard, that the wozds of the will ate not perfozmed, accop- 
ding to the pꝛoper intendment of them, the Judges ought not to make another 


conſtruction, then actoꝛding to the literal ſence, the litceral conſtruction being Jac. in the 
pzoperly the wozds to bear ſuch a meaning, and this, as be ſaid, may be pzoved Exche- 

by Wildes caſein Cook lib. 6. but moze Mong is our caſe,berauſe in a caſe which quer. 
carrieth the laud fzom the heir, there ought co be a ſtrong andſtrickt, and not a fa... 


bourable conſtruction made to the pzejudice of the heir, and therefoze he vouched 
a caſe between Scockwood and Sear, whire a man deviſeo part of his land co his 
wife foz life, and another part of his land, until Michaelmas next enſuing his 
death, and further by the ſaid will, he deviſed to his pounger ſon all his lands 
not deviſed to his wife, and adjudged, chat by the ſaid wozds the younger ſon ſhall 
have only chat parcel which was deviſed co the wife fo2 life, and not that which was 
deviſed unts her till Michaelmas : and pet by Popham it appeareth that his in- 
tent was otherwiſe, viz. that all that ſhould go to his pounger ſon; ſo there ought 
not to be a trained conſtruction made againſt che heir, and ſo in our caſe che woꝛds 
being, that if he die without iſſue cc. that then it ſhall go co his wife, herein as 
much as he had iſſue at the time of his death, it cannot be ſaid chat he died without 
iſſue, but that he is dead without iſſue, and this appeareth by the pleading in the 
Lo2d Bartleys caſe in Plowden, and he vouched alſo a caſe in the Kings Bench 4. 
Fac. between Miller and Robinſon, where a man dc biſed io Thomas his ſon, and 
if he die without iſſue having no ſon, there it was holden, chat if che devilee had 
iſſue a ſon, pet it᷑ he had none at the time of his death, the deviſee in the remainder 
ſhall have ic, yet he was once a perſon having aſon, and ſo in our caſe, there was 
a perſon who did not die without iſſue, and he vouched alſo the caſe of Bold and 
Mollinedx in 28. H. 8. Dyer fo. 15. 3. when a man devileth to his wife foz life, 
paying a pearly rent co his ſiſter, and that it the rent be not paid, that the ſiſter map 
diſtrain, it ſeems to me, that this is a conditional eſtate in the wife, not withſtan⸗ 
ding the limitation ofthe diſtreſs, and he vouched 18, Eliz. in Dyer 348. which 
as he (aid pzoved the caſe expꝛeſlp, foz there in ſuch a caſe it is adjudged, that the 
de vilee of the rent map after demand thercof diſtrain, and pet the heir may enter 
fo2 the not payment of the rent, although it were never demanded, ſo that the ſub⸗ 
ſequent woꝛds of diſtraining do not qualifie the fozce of the condition, although 
there be there an erpꝛeſs condition, and in our caſe but a condition implyed, and 
he ſaid, that it ſeemed reaſonable, that ſuch a conſtruction fo2 the diſtreſs and con⸗ 
dition alſo ſhall ſtand, as appeareth by divers caſes, that upon ſuch woꝛds, the 
Law will allow a double remedy, and therefoꝛe he vouched Gravenors caſe in the 
Common Pleas, Hill. 36. Eliz. Rot. 1 322. where a leaſe was made by Mag- 
dalen Colledge to husband and wife, ſo that if the husband alien that the leaſe 
ſhall be void, and pꝛo vided that they da not make any under-cenants, and to this 
purpoſe he vouched che caſe of the Earl of Pembrook, cited in the Lozd Crom- 
wels caſe, Cook lib. 2. where the wozds amounted co a covenant and a conditi- 


on, and if this wozd paping ſhould not be conſtrued to be a condition, then it were 


altogether void and idle, and ſuch a conſtruction ought not to be made ina will, 
and he conceived; that this reut ought co be paid by the wife, without any demand 
upon the pain of the condition, und therefoze he vouched 22. H. 6. fo, 57. 14. E. 
4 21. E. 4. by Huſſey and 18. Eliz. Dyer 348. vouched befoze, and ſo it was 
reſolved as heſaid,. in the Court of Wards in Somings caſe, where a mau made 
a deviſe paping a rent ts a ſtranger, this ought-ta be paid without demand, and 
he ſaid, that the Common caſe is pꝛoved, when a feofment is made upon condition 
that the feoffee ſhall do an act co à ſtranger, this-ought to be done in convenient 
time without requeſt by the ttanger;- aud ſo her? it ſeemeth, although a demand 


ought to be made by the liter, yet the wife ought to give notice to the ſiſter of the 
Legacy, ſo that ſhe may make ademand; and cherefoze be vouched Warder and 
Downings caſe, where a man deviſed, that his elveſt ſon upon entry ſhould pay 


to the younger (on ſuch a ſumme: of * here the elder byother ought _—_ 
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notice at what time he will enter, to the intent that the pounger brother map be 


p2ovided co make a demand. Edwards of the Inner Temple contrary, Firſt, 


it ſeemeth, that by this limitation the wife aught to ritain tur land until the iſſue 
ol the deviſoz ſhould have come to the age of 18. pears, fo this a time certain, 
and as it is conſtrued upon ſuch wozds in Boraſtons caſe, Cook lib. 3. that the 


Executozs there have an intereſt certain, ſo it ſhould be confiruev here, co refer - 


to a certainty which is until the time by computacion, that the iſſue ſhould have 
attained co 18. pears, and the rather in this caſe, in reſpecttthe deviſe} had other 
wiſe diſpoſed of the land until the ſou ſhould have accompiiſhed the ſaid age. Se- 
condlp, it ſeemeth, that the wife bath an eſtate fag life, nat conditional, in ſp much 
as che woꝛds are not joyned in the:caſe, the 18. Eliz, Dyer bath been vouched : 
but that was upon an expꝛeſs candition, but here it is by implication, and then 
the clauſe of diſtreſs takech away the fozce of the implicatiov, which otherwils 
might be thereupon inferred ; and therefoze in 5, Eliz. Dyer it appeareth, that 
the wozd Pꝛoviſo annexed to other wozds makes it no condition in judgement of 
Law, and ſo in 14. Eliz. Dyer 314. and he vouchedalſs 18. Eliz. Dyer Greens 
caſe, thatif a man de viſeth lands to his friends, paying to his wife with a clauſe 
ol diſtreſs, this is no condition as it is adjudged, Thirvly, it ſeemeth, that this 
ſumme to be paid to the ſiſter is a rent, and there ſoze ought co be demanded, 03 
otherwiſe in jungement of Law, the condition ſhai{ not de bzoken, and the 21. E. 
4. the caſe ot an obligation to perfozm covenants Fc. and a caſe between Went- 
worth and Wentworth 37. Eliz. that a demaun nught to be made ſo a rent, which 
is granted in liem of Dower : foz the wife bzaught a writ of Dower , fox the land 
of her husband, the Tenant pleaped, that (he accepeed a rent out of the land in 
lizw of her Dawer, and the wife replied, chat the Caid rent was grafited upon 
condition, that if it were nat paid at certain dapes, that it ſhould be bois, and chat 
the ſþould have Dower of the land, and te laid, chat the rent was not paid at the 
papes #c, but ſhewednot in herpleading, any demand to be made, and therefoze 
it was holden evil pleaving, foz ſuch a rent ought to be demanded, oz otherwiſe 
the condition is not bꝛoken, and ſo here. Nota, that this caſe was appointed to 
be argued again, but alter ( as J beard) the Barons amongſt themſelves reſolvep 
to give judgement fo2 the Defenvant upon one point only, which was, that the 
eſtate of the wife ol the deviloz4s not determined until the iſſue ſhould have come 
to che age of 18. pears, and ſo none of the other points came now in quiſtion, and 
judgement mas gi ven as above-laid. v 


R 
Nota, that in Mich. 6. Jac, hon a motion wade by Pr. Nicholas Row of 


| the Auner 1 emple, it appeared that en inquiſition was returned in this Court, 


by fozce of a commiſſion, whereby it was founp,- that one A. was ſeiled of the 
Manno; of D. and ſo being ſeiſed ofthe ſaid A. was attaintey a Creaſon in the 
Kings Bench, and af this ſhould be a double matter of Recozd to intitle the Ring, 
ſothat the owner of che land ſpall be fpzcev to bis Petition, it was the queſtion, 
and by the Court, in regard, that the recoꝛd of ihe attainder is not in this Court, 
ere is not in judgement of Law a double mat ter of Recozd, but Cf the attainder 
removed into this Court, theo chat and the. inquiſition would make a double 
matter ol Retozy, and the Attenney general moped, that when an office findes 
the attainder, chat che party ought to plead no ſuch xeted. 


Worſelin Mennings WY 


— intruſion was bzought againſt Worſelin Manning and 
others, and upon the opening of the evidence at che Bar, it appeared that 
W orſely Manning was an alien bon, and that he was made a dentzen by the 
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Ring, and the Charter of Denization had this P2oviſo uſual in ſuch Charters of 
D-nzation, that the Denizcu ſhould do legal Yomage, and that he ſhould be o- 
bevient, and obſerve the Lawes of this Realm, and after by vertue of a Com. 


miſſion under the great Seal an office found, that the laid Worſelin after the De. Exc he- 
nization purchaled che land in queſtion, and it was found allo by the ſame office, Juer. 


that che ſaid W orſelin neber did legal Homage, aud that he was not obedient ta 
all the Lawes of this Realm, and there was au offer of demurrer upon the eve. 
dence, if the Pꝛviſo makes the Patent of Dentzation conditional, and ſo foz the 
not perfozmance thereof, the Charter of Dentzation ſhall be void: and Harris 
thought clearly, that this pꝛobiſo fo2 the perfozmance and obſervation of the Lawes 
doth not make the Patent conditional, but the intent onlp was, that if he do not 
obſerve them, then he ſhall fozfeit the penalties therein appointed, to which che 
Court inclined, and after reſolved accozdingly. 


At another day it was moved in Mr. Rowes caſe, that the poſſeſſion (hall be 
awarded to che Ring, and in this caſe, Tanfield gave a Rule, that r. Row 
ought to plead to the wquiſicion, but no poſſeſſion ſhould be taken fzom him, fox 
althongh that the attainder make a double Recozd, pet if the indictment of Trea- 
ſon be taken befoze Jullices of the peace moze then a pear atter the Treaion com- 
mitted. as in this caſe it was, and the partie is outlawed upon this indictment, 
aud the tnquilition findes this outlawry generally, pet this is no double matter of 
Kecoz-, fo2 the outlawry is meerly void upon the ſaid indictment, becauſe the 
indictment it (elf is void, and to pꝛove that when an indictment is void, that is 
void as to all purpoſes ; be vouched Vauxes caſe Cook lib. 4. fo 44. and 11. R. 
2. and after this caſe the Barons awarded pꝛoces to plead, but not to diſpofleſs 
the partie. 


Vaux againſt Auſtin and others. 


AN Jnfozmation by Vaux againſt Auſtin and others, that they did ing2oſs a 

1900. quarters of Cozn, upon not guiltir, the Jury found one of the De» 
feavancs guiltie foz 700. and not guiltie fo the reſidue, and found the others not 
guiltie fo2 all. Prideaux moved that judgement map be given to acquic the De- 
fenvants in this caſe, and he douched the gth-of E, 3. fo. 1. aud 14. E. 4. fo. 2. 
where an Yufozmation was bzought fo2 forgery, and pzoclatming falle deeds, and 
he was found not guiltie of the pzoclatming, and 3. Eliz. Dyer 189. in the Lon 
Brayes caſe put by the way, and cherefoze he ſaid, that if thtre be an infoꝛmation 
upon the Statute of Uſury againſt iwo, and the Jury found the contract to be but 
with one of them, both hall be acquitted, and alſo he vouched Treports caſe in 
lib. 6. where a man declared of a leaſe made by two, where in Law it was only 
the leaſe of one, and the confirmation of the other, and therefoze evil, 8 R. 2. 
tit. brief; and it judgement in this caſe ſhould be given againſt one being in a 
jopnt infozmation, be could not plead it in Bar of another infozmation foz the 
ſame thing, and then he ſhonld be twice pumſhed foz one fault, Hitchcock tothe 
contrary, the Defendants pleav, that they noz any of them are guiltie, aud iſſue 
was jopned therenpon, and by him this caſe is not to be reſembled, co the caſes 
which have been put of joput contracts, foz here the parties commit ſeveral 
wꝛongs, and he (aid, if in a decies Tantam, agaiuft divers, if one be atquitted 
the other hall be condemned, and ſoin on action of Treſpas, 37. H. 6. fo. 37. 
touching maintenance, and if in Treſpas againſt (wo, one is found guiltie fo; 
one part, and the other found guiltp faz the other part, and 40. E. 3. fo. 35. and 
7.H.6 32. in treſpas the Defendant pleads that John S. inteoffed him and R. S. 
ann the Plautiff ſa'ch, that he did not infeoffe them, and the Jury found, chat he 
iyfeoffed che Defendant, only in this N judgement ought co be given ik 47 
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Trin. 7. of them be gulltie, and therekoꝛe there is a difference between that and Wain - 


wrights caſe, fo; the infomation was, fo2 the joynt buying of butter and Che-ſe, 
but here the inkoꝛmat ion is fo2 ing2oſling by way of buping, and ſo he pꝛaped, that 
judgement may be given fo2the King. Tanfield chief Baron, if upon the Sta⸗ 
tute of Champertie, a man declares upon a j oput demiſe by two, and it is found, 
that one only made the demiſe, it was adjudged good, and by him this pꝛoves the 
caſe in queſtion, and the Barons agreed it to be clear, that if a contract be alledg- 
ed to be made with one ol them, no judgement fo2 uſury ought to be given but in 
the pꝛincipal caſe all but Tanfield agreed, that ſeveral jadgements may be giwen, 
fo2 it is like unto a Treſpaſs, and eccowingly judgement was given in the pzin- 
cipal caſe, againſt him who was found guiltie. é 


Nota, by Tanfield chick Baron, and all the Court, that where the Sta» 
tute of the 23. Eliz. appointeth, that if any willinform egainſt A. Recuſant, and 
the Recuſant be thereupon convicted, that the inſozmer ſhall have one moitie, and 
the King ſhall have another, pet if a recuſant be convicted accoding to the fozm 
of the Statute of 28. Eliz by indictment, an infozmer can never have anp advan- 
tage upon an infozmation exhibited after, fo2 the Statute ofthe 28. Eliz, altereth 
the courſe of Law, which was upon 2 3. Eliz. and no infozmercan have anp advan- 
tage upon a conviction of Recuſancy by indictment, after the Statute of the 28. 
Eliz. «cco2ding to this opinion, there was a judgement now lately in the Common 
Pleas, as the chief Baron Tanfield ſaid, but if a Recuſant be not convicted of 
Recuſancy, an infozmer map have adbantage againſt him, accozding tothe Sta- 
tute of the 23. Eliz. notwithſtanding any thing in the Statute of the 28. Eliz. 


Jackgons Caſe. + 


| Pon a motion made by Sir John Jackſon in a ſuit by Engliſh Bill, be» 
tween Jackſon aud another ; Tanfield ſaid, that it had been decreed in the 
Chancery, becwirt one Gore and Wigleſworth, that if A. agree with me to 
leaſe black-Acre fo? certain pears to me, and after befoze he makes my leaſe at- 
co:ding to his pꝛomiſe, he infeoffes B. of that Acre fo2 a valuable conſideration, 
and B. had notice of this pꝛomiſe, befsze the feofment made unto him, now B. 
ſhould be compelled in the Chancep to make this leaſe to me, acco2ding to the pzo- 
miſe, and bp reaſon of his notice, and ſs the Court agreed upon a motion made 
inthe like caſe, by the ſaid Jackſon, fo as befoze the Statute of 27. H. 8. a feos 
ffee upon valuable conſideration, ſhould be compellable in the Chancery to Exe- 
cute an uſe, whereof he had notice, ſo here. 


Sir Edward Dimocks Caſe 
argued before. 


Romley the puiſne Baron, thought judgement Could be given foz Sir Ed- 
B ward Dimock againſt the King, foz the matter in Law he argued but three 
points. Firlt, that che leale made to Queen Ehzaberh in the year 26. is not 
good clearly without a matter of Recoꝛd, fo; although that he agreed, that per- 
ſonal Chattels may be con veyed to the Queen without matter of Recozd, pet Chat- 
tels teal can not, fox they participate in divers qualtties with inheritances and frees 
holds; and therekoꝛe if a man poſleſt of a Term fo2 years demiſeth it co A. fo life, 
the remainder over to B. that this is a gooy remainder, adjudged nom lately in 
the Common Pleas, but otherwiſe it is of Chatcels perſonal, as it appears by 
37» 
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37. H. 6, the caſe ofthe deviſe of a Grail. Secondly, che acknowlengtment of Trin. 7 
the leale befoze Commiſſioners, and the pꝛaper of the Biſhop to habe it inrolled, Jac * che 


makes it not a tecoꝛd befoze inrolment, foy it appears by the 21. H. 7. that if the 
Sheriff by vertae of a writ doth any thing, vet it is no matter cf Recoz9, until 


it bereturned, and ſo is the gth- of Ed. 4. fo. 96. that if the Phillizer of a County 12 


enter Pꝛocels of outlawry in the room of a Philltzer of another Conntp, this is 
not a Recozd in judgement of Law, although thet it be a thing rccozded ; and ſo 
he conceived, that it was no ſufficient Recozd in regard the Commiſſioners ha be 
not certified this recognizance, and the pzayer of the Biſhop : Leſſo? in the life of 
the Leſſee, and Leſſo2 whereby as he ſaid, he admitted, that if this were certificy 
by the Coinmiſſioners in the like of the Leſſo2z and Leſſee, that then without in⸗ 
rolment this had been a ſufficient recozd to intitle the Queen, who was Leſſee. 
Thirdly, he argued that the inrolment ſubſequent in thts caſe in time of the King 
that now is, maketh not the leale good, which was made to the Queen, foz he 
thought that the interruptions hindred che opcration of this leaſe (by interrupti- 
ons ) he meant the death of the Biſhop, Leſſoz, and of. the Queen Leſſie as it 
ſeemeth, and the leaſe in poſſeſſion of Sir Edward Dimock by foꝛte thereof with: 
out inrolment, and therefo2e he ſaid it was adjudged, if a man covenant to ſtand 
ſeiſed to the uſe of his wife which ſhall be, and there he makes a leaſe of the land, 
and then takes a wife, this leaſe by him is ſuch an interruption, that the nſe ſhall 
not ariſe to the wife, but in Wintors caſe in Banco Regis 4. Jac. and alſoin Ruſ- 
ſels caſe, although it ſeemed to be there agreed, that the leaſe for years ſhould be 
good; pet it was not reſolved, but that the wife may have freehold well enough, 
by vertue of that Covenant, aud he alſo-vouched and agreed to Bret; and Rigdens 
caſe in Plowden Com. where the death ofthe deviſee, befoze that the de viſoz died 
did fruſtrate the cperation ofthe will, and ſo of the death of the Queen being Le 
Nee : alſo he vonched the Duke of Somerſets caſe 19. Eliz. Dyer 35 5. Firſt, as 
to the exceptions taken to the Bat, by the Attozney general which were two, it 
ſeemed to him that notwichſtanding them, the Bat is good, fo2 whereas it was 
objected that the Bar is, that the Comutiliſion and acknowledgement of che leaſe 
were not returned by Hamond and Porter, who were the two Commiſſioners 
who returned it, to that he anſwered, chat the infozmation mentions the acknow⸗ 
ledgement, aud the return befoze them two, and therefoze there needeth no an- 
ſwer to moze then is within the into mation, allo it cannot be intended to be re: 
turned by the other two Commiſſioners, in regard that they were only to the con- 
nizance. Secondly, as fo the other exception, viz. that where the infozmation 
ſaith, that May. Biſhop of Carliſle by his certain waiting of demiſe, had demiſed 
tc. loʒ the Bar is, thatthe ſatd Biſhop made a certain wziting purpozting a de- 
mile, ec. that this ſhall not be intended the ſame writing mentioned in the infozma- 
tion, and 6. B. b. Dyer 70, Iſhams caſe fog Ilebrewers Park vouched in main⸗ 
tenance of this exception, and he ſatd, that it cannot be intended, but chat che Bar 
intends the ſame demiſe mentioned in the infozmacion, fo; here the leaſe mentio- 
ned in the infozmation, and the leaſe mentined in the Bar, agree in eight ſeveral 
circumſtances, as it was obſerved by the Councel of Sir Edward Dimock; ſee 
the argument of Bandrip, and 1. H. 6. fo. 6. where a ſcire facias was bzonghe 
againſt I. S. the Sheriff returned, that accozding as the writ required, he had 
made known to I. S. and doth not ſay, the within named I. S. Altham Baron ac- 
coꝛdingly: as to the matters in Law, there are five points to be conſidered in the 
caſe. Firſt, he laid, that the making ofthe leaſe to the Queen without acknow- 
ledgement is not good, n02 matter ſufficient to intitle the Queen, and he vouch- 
cd 5. E. 4. fo. 7. and 7. E. 4. fo. 16. 4. H. 7.fo. 16. 21. H. 7. fo. 18. 1. H. 7. 
17. and 3. H. 7. 3. the (ame Law when awarvſhip is granted; and ſo an uſe can- 
not be granted to the King, without matter ofRecozd 6. E. 6. Dyer 74. that the 
Kings Lellee foz years cannot ſurrender without matter of Recozd. Secondlp, 
it ſeemeth that the confirmation ol the Dean and Chapter is good, W 
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ing it wancech enrolment, and not wichſtanding the confirmation made befo:e the 
inrolment, and ſo befoze the being of the lcale, foz here is oniy an aſſent oi the 
Dean aud Chapter, fo2 the Biſhop hath his land in rig bt of his Biſhoxz-ck, and 
an all ent map be aſwel befoze theleaſe as after, inſomuch no intereũ paſi: th: lo 
alſo map an attoznement be good, befoze a grant of the reverſion, but otie: wilt if 


' Hould be, if an expzeſs confirmacion was requiſite in che caſe, foz then it hav not 
been good, and this difference is, where the parties who confirm have an intcreſt, 


and where they have only an aſſenting power, and this is well p;oved by 29. H. 8. 


Dyer 40. the Dean of Sarums caſe, and by Cook lib. 5. 81. and 33. H. 8. tit. 


confirmation. Thirdly, it ſeeme th, that the bare returning of the Commiſſion 
without an expꝛeſs inrolment, is no ſufficient matter of Recozd to intlile the Ring 
ta the leaſe, fo2 it is without inrolment, no moze but an acknowlede ement, and 
the Deed ought to be of Recoꝛd to paſs the eſtate 7. E. 4. fo. 16. but he agreed, 
that it the Commiſſioners return an acknowledgement of a debt, this is ſuffici- 
ent to mike a debt upon Recozd, 2. H. 7. 10. but if Commiſſioners by a dedimus 
poteſtatem, to take Conizance of a fine, receive the Conizance of the fine, and 
rcturn it, ct it is not a fine, until the final Concozd be rccozved. Cook lib. 5. 
Tayes caſe, and ſo here, it is no recozd until the inrolment. Fourthly, in re⸗ 
gard there 13 no inrolment in the lte of the Biſhop, and ſo no perfect leale in his 
life, this can never be good, fo2 this circumſtance oftfirs{ment, is as requiſite to 
the eſſence, es the attoznament is to the- grant bf a reverſion, and is cauſa ſine 
qua non, fo2 the (ucceſſop of the Biſhop comes in paramount thi Leſſo2, as the ite 
in tall comes in, partly by fozm of the guift, and this is pzoved by the writ ot de 
ingreſſu ſine aſſenſu Capituli in the-Regifter, and cherefoze ifthe Bilhop make a 
lese and dieth, this leale cannot be affirmed after bis death, by the Chapter 33. 
E. 3. entry Congeable 79. 11. H. 7, and yet a leaſe made by the Biſhop is not al- 
together void by his deal h, as it appears in Cook lib. 3. in Pennants caſe, and he 
compared this caſe to the caſe of Smith and Fuller in Plowden, where if a leaſe 
be made fs2 ſo many pears, as A. ſhall name, the years ought to be named ccr- 
tainiy in the life of the Leſſoz, fo2 otherwiſe it is not good clearlp, and ſo here 
the Leſſee ought to come in by the Biſhop, who was Leſſoz, oz otherwiſe this is 
no good leaſe, and it cannot be ſo in our caſe, becauſe it wanteth inrolment, to 
make it a leale in the life of the Biſhop. - Fifthly, he laid the inrolment after the 
deach of the Leſſoz, ſhall not ha ve relation to make the leaſe good, fo2 the Queen 
takes ncthing until the iurolment made, and therefoze all is but wozds unl the 
inrolment, aud it differeth much fzom the caſe of a bargain and (alc, fo; in ſuch 
caſe an viepaſſeth at the Common Law befoze any inrolment, and this may relate 
well enough if the Deed be inrolled after within 6. moneths, fo2 the St+tute of 
the 27. H. 8 of inrolments, doth not hinder the relation, fo the wezds are, that 
nothing (hall pals by the bargain ( except the Deed be inrolled ec. ) ſo that if the 
Deed be inrolled in due time, it paſleih zom the beginning well enough, but os 
ther wiſe it is in our caſe, (ee the 12. H. 4. fo. 12. ſo a fine cannot relate but from 


the recozding thereof, fog nothing paſſeth, but by the Necozd, and it doth uot res 


lace as a bargaiu and ſale #c. and as to the exceptions taken to the Bar, be ſaid, 


that notwithũanding them the pleais good, fo? it ſhall be intended the lame writing 


which the in:ozmation menuons, and it is not like to Mary Dickenſons caſe, Cook 
lib. 4. fo. 18. where the Planciffalledged, that the Defendant publiſhed a fo2ged 
writing, in diſcredit of the Planciffs title, and che Defendant ſaid, quod talis 
Indentura qualis &c. this doth not anſwer the Declaration, fo2 no like is the 
ſame, but in our cale the Bar cennot be better, fo; the infozmation is, that by 
writing he demiſed ac. and the Bar is, that well and true it is, that the Biſhop 
by his certain writing made purpozting a demiſe, which he pꝛetended to be no de⸗ 
mile in fact, and if he ſhould ſap in expzeſs woꝛds, as che infozmation ought to be, 
then be ſhould confeſs the thing which is matter in law, and ought not to take a 
Traverle to the demile alledged, detauſe it is a matter in Law, if it be a demiſe 
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oz not: tothe ſecond exception he ſato, that be needs bnt to anſwer the cxpꝛeſs Trin 
ſurmiſe of che tnfozmation which is, that (wo Commiſſioners gc. and the Bat is Jac, in the 


cxp2elly, that they did not et. without ſpeaking auy thing that ihe other Commulli 
oners did do any thing, as if an action of accompe be bzought, aud the Planciff 


ſaith, that the Defendancaccompted beſoze A. it is a good plea; that the Deſen- 7%. 


dant did not accompt before A. foz though perabucature he accompted before aug: 
ther, but this ſhall not be intended, ſo the Bar is good, Me accepted to the info1- 
mation. Firſt, it doth not mention within what time the firſt leaſe was intolled, 
foz the wozds are, modo irrotulat. Secondly, the infozmation ſaith not that 
the deedofconfirmation was ever (ealed, but that the Chapter with their ſeal gc. 
and ſaith not ſealed, and then it is not good, wherefoze upon all the matter it ſcem- 
etb, chat judgement ought to be given againſt the Ring. $nig Baron, that che 
Bar is good, and alſo the infozmation, it ſcemcth, that here is no Record to 
intitle the King to this land by the leale zom the Biſhop, foz if this deed, which 
purpozteth a leaſe made by the Biſhop, were found by inquiſition to be ackiow- 
ledged, pet it is no ſufficient Recozd 7. E. 4. and 5. E. 4. fo} the title of the 
King, ought to be by the Reco:v, immediately fzom the party who makes the e 
late, and Mr. Stamford is to be conſidered, that if the King hath an antient 
right, he may peradvencure be in actual poſſeſſion without Recozo, but if he com- 
cth in as a purchaſer; he ſhall not have without a Recozd, and this is pzoved by 
the caſe ofche Duke of Somerſer iu 19, Eliz. Dyer, and Mackwilliams caſe in 3. 
Eliz, and he ſaid, that as to the relation, if a man ſeiſed of a Manno; bargatnech 
it to me, and tent incurrech befoze the tarolment J ſhall not habe the rent, al- 
though the Deed be inrolled within 6. mane hes after, and ſo of a condition, and 
if a reverſion be granted, and befoze attoznament of the Tenant the rent incurreth, 
the grantee (hall not habe the tent not wichſtanding any relation: as to the point 
of confirmation, he vouched the caſe of vatriele Arch-Biſhop of Dublin in Ireland 
cited in Dyer, alſo he vouched Dyer fo. 105. and by theſe books it ſeemed, that 
iu this cale a confirmation is required to be made, and a bare aſſent is not ſufficis 
ent, and therefore if an incumbent make a lgale foz years, aud che Patzon grants 
the next aypinance, and after confixms che leaſe, here the leaſe is not good in re- 
ſpect the nextavoidance interrupts it fo his life, but after the death gc. the term 
will be good, as it was here lately adjudged, and lo he thought, that in this caſe 
the confirmation is not good, and alſo that che Commiſſion not being returned, 
is not good, and after one of the Commiſſiovers-die, befoze the return, it cannot 
be recurned, aud by the inrolment here made the leaſe cannot cake his effect with 
auy relation, and ſo he concluded; that judge went ought to be given againſt the 
King. Tanfield chief Baron, the Commiſſſon foz the acceptance of the acknow- 
ledgement of the Biſhop, touching that it is to be known, whether this makes 
it the Deedof the Biſhop, and that the Compuiſſioners ſhould return c. the con» 
firmation in this caſe, was made in the life of the Biſhop Leſſoz, and of che Queen 
Leſſee, although that ſome of mp brethren canceine the Recozd to be otherwiſe, 
allo in this caſe Dimock eucred by vertue of his leaſe, befo:e the inrolment ofthe 
leaſe made to the Queen, as the Recozd purpoꝛteth: to the points, Firſt, I 
conceive that nothing reſteth en the Queen without Wrolmenc, but if Leſſes fo 
years be outlawed, the Ring hall have cis leaſe by the outlawry, fog the ourlaw- 
ry is intended to be upon Necozd, but of a wardhip foz land, that is not in the 
Aueen, by the death of the Queens Tenant without an office, becauſe there is 
no matter of Recozd, if an Alien hath a leaſe of lans this is fozfeited, pet he ſhall 
ave perſonal Chattels, and as to the Book of 18. E. 3. eited au the other five, 
where the King bꝛeugbt a quare impedit &c. this may be well agreed, fog the 
Pri; of Durbam confeſſed by Recozd, that he had made a grant, and this is a 
ſulficient Recozd, aud as tothe book of 20. E. 4. where the was outlawed, 
and before the autlawry the Church became void; chat che Ring ſhall pzeſent, it 
nay be well agreed, although that no.office be found, fop this pꝛt ſentat ion is — 
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thing perſonal, end tranſitorp, and therefoze thoſe Books pzove nothing in this 
caſe. Secondly, he ſaid, that when this leale was acknowledged befoze Com- 
miſſioners, pet that was not ſufficient to make a recozd to intitle the King, and 
it is here expꝛeſly denied in the Bar, that this leaſe was ccrtified into the Chan- 
cery in the life of the Queen, and therefoze he thought, that here was no Recozd 
to intitle the Queen, and to this purpoſe he cited a caſe in 19. Eliz. Robins and 
Greſhams caſe, if a Recognizance were acknowledged befoze a Maſter of the 
Chancery and not inrolled, this is no Reco d, and an Action of debt lieth not 
thercupon, and the 34. Eliz. in Brock and Bainhams caſe in this Court, a Re- 
connizance was taken befoze a Baron of this Court, pet this was no Recozd 
without inrolment, and therefoze the bare acknowledgement in our caſe is no Re« 
co2d 2 alſo he denied the opinion of Davers in 37. H. 6. to be Law, but only fo; 
perſonal Chattels, and the 12. Eliz, Brook and Latimers caſe was ad- 
judged ag ainſt the opinion of Davers foz land, o leaſes. Uh:roly, be ſaid, that 
the ſucceſſoʒ ofthe Biſhop comes in paramount the leaſe made to the Queen, and 
the new Leſſee entring befo2e any inrolment, hath made the ſuccefſoz of che Bi⸗ 
ſhop as in his remitter, and when an antient right comes, this pꝛevents the rela- 
tion, which otherwiſe might be by the inrolmenc, and he ſaid, that the firſt leaſe 
here made ts the Queen is meerly dead, until inrolment, and he vouched the 11. 
E. 4. fo. 1. Vactons caſe, the diſcontinuoz enters upon the diſcontinuee, after 
the diſcontinuee dieth bis heir within age, the diſcontinuoz dieth, this cauſeth a 
remitter, and ſo by him, ik che diſſeiſſee enter upon the heir of che diſſeiſſoz, be. 
ing an infant aud dieth, this avoids the deſcent by reaſon of the antient right which 
the diſſeiſſee had, and by 7. H.7. and 11. H. 7. Eriches caſe, it appears that an 
Act of Parliament will not revive a thing that is meerly dead, by reaſon of any 
inrolment, and much moze here, an inrolment cannot reVive this leaſe which is 
mecrly void by the death of the Leith, and'the entrance of the Leſſee of the Bi- 
Hops lucceſſoꝛ, and there is a great difference betwixt the inrolment in this caſe, 
and the inrolment of a bargain and ſale, in regard that the ſale is dead befoze the 
inrolment, and pet in the caſe of bargain and ſale, it was adjudged in the Com- 
mon Pleas Paſch. 2. Jac. in Sir Thomas Lees caſe called Bellinghams caſe, 
that ik a man bargain land to A. and befoze inrolment of the Deed A. bargaines 
the land to B. which ſecond bargain is inrolled, this inrolment makes not the bar- 
gain good to B. fo2 the relation of the firſt, is only to perfect and make good the 
convepance ta A. fzom all incumbrantis after his bargain, but not to make the 
ſecond Deed good which was void befoze : allo in 36, Eliz. in Sir Thomas 
Smiths caſe, if the Bargainee ſuffer a recovery befoze the Deed inrolled, yet that 
doth not make the recovery good, and he ſaid, that in this caſe, until an inrol- 
ment of the leaſe made to the Queen there is no Leſſce, and a leaſe cannot be with 
out a Leſſo2 and Leſſee, ans befoxean inrolment of the leaſe, the Leſſo2 is dead, 
ſo that there nevcr was a Leſſozand Leſlee in life toge:her aud therc foze the inccp- 
tion of this leaſe was altogether imperfece befoze the conſummation came, and ſo 
it ſeemeth by him, that the deach of che Biſhop Leſſo2 incervening befoze the in- 
rolment is the pʒincipal cauſe, that the fiſt leaſe is not good: as to the 4h. point 


bol conũrmation, it ſeews to me, ln regard that the Biſhop was ſeiſed in right of 


his Biſhopꝛick, and the Dean and Chapter have no intereſt in the land, ſo that an 
aſſent is only ſuffictent in this caſe, it ſeems to me, that the confirmation (as pou 
call it) is good enough, fo2 it is clear, that an aſſent map be aſwell befoze the leaſe 
as after, foꝛ it paſſech ns intereſt vo moze then an Atcoznment. Cook lib. 5, 
Foords caſe pꝛobeth this diverſity plainly, and by the ſame reaſon, alſo it ſeems 
come, that this aſſent of parties who have no intereſt is good enongh without in- 
rolment, but otherwiſe it ſhould be, if a confirmation were required in the caſe : 
and as to the pleading, J think the Bar is good; and as to the exceptions which 
have been made, viz, if the leaſe ſuppoſed to be made to the Queen be anſwered, 
and he (aid, it was good enough, foz che purpoſe of che Defendant is to bring the 
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matter in Law befoze the Judges, aud the matter in Law is, if it were any leaſe 
oz not, as the info2mation ſuppoſeth, and therefoze the Detendant ough! not to 
agree with che infozmation fo2 the matter in Law, andthcrefoze he had done well 
to ſhew the ſpecial matter as he had done, and not to confeſs it as it is in the i 


formation, no2 to (raverſe the ſaid demiſe, becauſe it is matter in Law: 5. H. 9**7+ 


7. and Vernons caſe Cook lib. 4. he needs not traverſe abſque hoc, that the [eaſe 
was made fo; and in ſatisfoction of Dower, and to ſhtwthe ſpecial matter, viz, 
that it was a conditional leaſe, and ſo leave it to the Judges fo2 the matter in Luw 
if it be a joynture oz not: alſoic ſecmech to me, that it is ſufficient fo2 the Bar 
to ſay, that the Commiſſion was not returned by Hammond and Porter, fo; that 
is a Traverſe to the infoxymation, and it cannot be intended to be returned by any 
ot her of the Commilſioners, in regard that thoſe two only did execute it fo2 the ta- 
king ofthe acknowledgement as the inloꝛmat ion mentions, but he ſaid nothing in 
this caſe, if this Commillion may be returned by thoſe Commiſſioncrs who cook 
not the acknowledgement: allo by him and Snig ( Bromley abſent ) ſigillo ſuo 
ratificat. is good enough without ſaping ſigillo ſuo ſigillat. contrary co Baron 
Altham : alſo the Defendants have ſhewed the time in their Bar, when the 
firſt leaſe was intolled, ſo that it is certain; but it ſeems to me, that admit the 
matter in Law was foz the King, yet upon this infozmation we cannot give judges 
ment fo2 him, fo2 the infozmation is foʒ the mean pꝛoſits incurred befoze the inrol⸗ 
ment, and this is clear that the Ring cannot have chem without doubt, (admit 
that the Biſhop had been living) pet the inrolment cannot relate as to the mean 
profits, although it ſhould be admitted to be good to make the leaſe good at the 
time of the inrolment, and ſo upon all the matter he agreed, that judgement 
ought to be given againlt the King, and ſo it was. 


Tanfield chief Baron ſaid, that if a man take a leaſe of my land fzom the King 
by Patent rendring rent, this is not an Jadenture to compel him to pay the rent, 
fo2 the King bad nothing to grant, whereupon a rent might be reſerved to him. 
Altham Baron ſai>, that the King ſhall habe the rent here, as by eſtoppel be- 
tween common perlons; but it was adjourned. 


It was ſaid by Tanfield chief Baron, that a Collecto ofa fifteenth may levie 
all the Tax within one Townſhip, upon the goods of one inhabi / ant onlvif ye will, 
and that inhabitant ſhall have aid of the Cout co make each other inhabtrant to be 
contributory; which was granted by the Court. Bromley being abſence. 


Tanfield chief Baron ſafd, that if a man had judgement againſt A. upon an 
Obligation, who dieth, and another Dbligee of the laid A. aſlignes his Pbliga- 
tion to the Ring, the Executo2s of A. ſatisfie the ſaiv judgement, it is good as 
gainſt che King, in reſpect the debt now due to the Ring, was not upon Recozd 
befoze the death of the Teſtatoz, which was granted by the Court. 


Levi ſon 2gainſt Kirk. 


— the caſe between Leviſon and Kirk, which was opened the laſt 
Term was adjudged : and the caſe was, that Leviſon bzought an Action 
upon the caſe in the office of Pleas againſt Kirk, and declared, that whereas the 
Plantiff was a Merchant, and 13. Marti 40 Eliz. intended to go beyond the 
Seas to M. to Merchandiße, and the ſame dap and pear at D. he acquainted the 
Defendant wich his determination, and then in the ſame place appointed any 
truſtedthe Defendant being his ſervanc, to receive foz him all ſuch Perchandiſe 
and goods, which (ould be ſent over, oꝛ carried, o2 conveyed by che Planciff 
ſu the ſame voyage, and to pap fo; the cuſtome of them, and to bilpoſe of them, 
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Trin. 7. and convert them fo} the p2ofit and commoditie of the ſaid Plautiff, and chereup- 


on conveped divers goods to the Defendant, and that the lame dap and year the 
Plantiff cook ſhipping, and lailed to M. and that within five dapks following 20. 
pieces of Uelvet were bꝛought into the Poꝛt of S. conſigned by the Plantiff to the 
Dekendant in the abſence ot the Plant tilt, and that the Defendant on purpoſe co 
deceive the Queen ok her cuſtome, and to make the Planciff to allow cuſtome unto 


him, did take of the ſaid goods fo conſigued, and land them on the land at S. afoze- 
laid the cullome not paid, whereby the Plantiff loſt. his goods, as fogkeited fox 


de kault of payment of cuſtome to the damage of cc. and upon not guil:te pleaded, 


nu venire facias was awarded to the the Shrriff, that he ſhould cauſe to come 12. 


om the Uienue of D. aud thoſe gc. viz. fam the place where the truſt was repoſed, 
and fzom the place where the truſt was broken, and thereupon the Defeudant was 
found guiltie, and damages 5 ©. l. and in Paſch. Chibborn Serjeant moved in 
arreſt of judgement, that the Action did not lie fo2 every fault againſt the ſervant, 
although it be ſuch a miſfeazance, foz which the Plantiff receives p zejudice, and 
thercfoze if you will have an Action in this caſe, pou ought to ſyew a ſpecial truſt 
repoſed, and a breach of that cruſt by che ſervant, oz otherwiſe an Action upon the 
calg-lieth not, and that is not obſcrved here, fo; although that pou ſhew, that the 
Defendant being pour ſervant, was appointed and ituſfed foz the goods, to be 
couſigned in the ſaid voyage, pet you did not ſhe w that theſe goods were not cou- 
ſigned tu the ſaid voyage, neither do you ſhew, that he was ſuch a ſervant gene- 
rally uſed to be imploped in trading fo2 pour goods, ncither do pou ſhew, that you 
habe allowed 02 delivered moneys to him, to make him able to pap the cuſtome, 
and to ſay, that bythe ſale of the goods themlclves, he may pay it himlelk, and 
pou appointed him to diſpoſe chem at his pleaſure, pet hereby peu do not inable 
him thereynto, fo2 he ought to pay the cuſtome befoze he fell them, and then ptr⸗ 
ad venture he had not money to diſcharge the cuſtome, wherefoze there is no cauſe 
of your Action, as this Declaration is; and therefoze he pꝛaped that judgement 
map be Raped. George Crook pꝛaped, that judgement may be given, foz al- 
though it b not exp2elip ſhewed, that the Plantiff contmucd beyond the Seas, in 
the ſaid voyage, at the time of the coming of the goods to the ſaid Pozt, pet the 
intendment ought to be ſo of ncceſſitie, in regard it is ſhewed, that within five 
dayes after his departure, and in his abſence theſe goods were conſigued tc. and 
his return cannot be intended in ſo ſmal a time, and he vouched 21. E. 4. fo. 13. 
alſo it is not material in the caſe to ſhew, that che Maſter hath left where withal 
to pay thecuſtome, fo2 here the Action is bzought in reſpect of deceipt, and fraud 
in the Defendant, and this is inferred divers wayes : the firſt, that che Deken⸗ 
dant ought to receive my goods. Secondly, that he ſhould pay the cuſtome. 
Thirdly, that he ſhould diſpoſe of chem at his pleaſure, foz the p2ofit and como- 
ditie of his Maſter the Plantiff, and it is ſhewed, that he intended to deceive his 
Maſter and the Queen alſo, and where a wzong is made to another in my name 
whereby J am damnified, there J all have an Action, and if in this caſe, the 
Defendant had left the goods in the ſhip, then the Plantiff had ſuffered no loſs, 
and therefoze his taking them out of the ſhip is the cauſe, which occaſions the loſs 
to the Plantiff, and therefore it is reaſonable, that he ſhould render us damages, 
and he vouched the writ of deceipt in F. N. Bd divers caſes therein put, and 21. 
E. 4. that it a man bring an Action in London, and the Dekendant to delay my 
Action brings a writ of pꝛibiledge, he (hall have an Action upon the caſe, and he 
vouched the like caſe to be adjudged in the Kings Bench 40. Eliz, between Byron 


and Sleith upon an Action of the caſe bzought by the Defendant, becauſe he ſued 


a ſcire facias againſt a Bail in a Court where he ought. Bromley Puiſne Baron 
ſaid, that the Plantiff ſhall have juogement. Firſt, it ſhall be intended, chat the 
Plantiff was beyond che Scas, at the time in reſpect of the Minute of time, be- 
tween his departure and the landing of the goods. Secondly, he ſaid, that it 


needs not ve expꝛeſſed, that the Maſter had left moneys whercwith to a 
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the cut me, fo2 it ſhull be intended in this caſe, becauſe the Defendant had taken Trin. 7. 
upon him to meddle accozding to the appeintment ok the Plantiff, wherefoze gc. Zac. in the 


z that the Exche- 


and lo he departed to the Parliament. Altham ſecond Baron agreed 
Statute fo the paying of cuſtome appointeth, that if the goods of any man be laid 


upon the land the cuſtome not paid, that then the goods ſhall be fozkeited, and?“ 


therefoze here he hall not loſe his goods, by reaſon of this Act made by the Defen- 
dant, lo chat if the Defendant be a meer ſtranger to the Plantiff, without queſti- 
on an Action of Treſpaſs lies fo: this taking; then in the pꝛincipal caſe, by reaſou 
of this truſt an action of che caſe lies, and if a Cranger drives my C attle upon pour 
land, whereby they are diſtrained by you, J ſhall recover agaiuſt che ſtranger fo2 
this diſtceſs by you, in an action againſt him, fo2 by reaſon of this wzongful Act 
done by him J ſuffer this loſs, and he vouched 9. E. 4. fo. 4. a caſe put by Jenney. 
Snig third Baron to the contrary, J agree that if a ranger put in my Caztle to 
the intent to do hurt to me, a Treſpals lieth, but here is en Action up mn the caſe 
and that lies not, becauſe it appears not ſufficiently, - that the Defendant was ſer · 
vant to the lantiff to Merchandiſe, but generally his ſervant, and therefoze an 
Action of Treſpas rather lieth generally, fo2 in an Action upon the caſe, he cughe 
to hit the bird in the eye, and here it is not ſhewed, that the goods were fo2 the 
ſame vopage, no} that the Defendantis a Common ſervant in this implopment: 
alſo the Declaration is not good, becauſe he doth not ſhew, that the Defendant 
had moneys, oz means f;om che Maſter to pap the cuſtome, and he ts not com» 
pellable to lap out money ot his own, beſides he cannot diſpoſe of the goods, until 
the cuſtome be paid, wheretoze gc. Tanfield chief Baron, there are two matters 

to be conſidered fn the caſe. Firlk, if here pou charge the Defendant as your 

ſpecial ſervant, 02 if as a ſtranger. Secondly, if as a ſtranger, then if an Action 

upon the caſe, 02 a general Actionof Treſpaſs lieth ; and as to the firſt, if in this 
caſe pou have ſhewed him to be ſuch a ſervant as a Bayliff, oz Steward, and he 
hath miſbehaved himſelf in ſuch a thing which belongs to his charge, without any 
ſpecial cru, an Action upon the caſe lieth, but if he be taken to be your general 
ſervant, then he is to do and execute all Acts and lawful commands, and againſt 
this general ſervant, if his Maſter command him to do ſuch a thing, and he voth 

it not, an action upon the caſe liech, but pet this is with this diverſitie, viz. if 


the Miſter command bim to do ſuch a thing, which is in his convenient power, 


02 otherwiſe not, and therefoze if I command my ſer vant to pap 100. l. at York, 
and give bim not money to hire a hozſe, an Action lieh not fog the not doing of 
this command but if J furniſh him with ability to do it. and then he doth it not, 
an action lieth well againſt him, and in the pzincipal caſe it is ſhewed, that the 
Piantiff appointed the Dzfeuvant being his ſervant generally to receive cc. and to 
pay all cudomes xc. then it ts examinable, if the Plantif ſufficiently inabled this 
Dekendant to do this command, and the wo ds of the command ſeem to be all one, 
as if he had commanded the Defendant to receive the Cares, paying the cuſtome, 
and thzrefoze the Defendant needs not co receive them, if he had not money to pap 
foz the cuſtome, and ſo it is not within the Plantiffs command co receive the 
Wares, and then ik he doch receive them not paying fo2 the cuſtomes, this is 
another thi ig then the command, angzgherefoze it is no milfeazance as mp particu⸗ 
lar ſervant, but being my general ſefvant, he had done another thing then J com 
manded him, whereby J receive ſome damage, and by conſequence is incaſe of a 
ſtranger, fo if my general ſervant, who is not mp hozſe keeper, cake my hozſe 
out of my paſture and ride him, this is a thing which he doth not as a ſervant, but 
as aſtranger : then as to the ſecond matter, the Defendant being as a ſtranger, 
if an action upon the caſe, 02 a general action of Treſpaſs lierh, fog this is, as if 
my general ſervant take my hozſe, and rides him without my appointment, a ge⸗ 
neral action of Treſpaſs licth, bat if by reaſen of his riding my bozſe die, au acti- 
on upon the caſe lieth, and ſo it is in the caſe here, the Defendant hay laid che 


goods upon the land, byreaſon whereof they were kozfeited, it is collawable, 
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that an Action upon the caſe lieth, but ik a man take my goods, and lay them up- 
ou the land of A. a Treſpaſs, 02 an Action upon the caſe lieth againſt him, who 
cook them by the better opinion; but it is cood to be adviſed, and it was ad jour- 
ned; and at another dap Altham Baron ſaid, that an Action upon the caſe, o2 a 
Trelpaſs generally did lie well cuougb, and he vouched F. N. B. chat it a Bailiff 
arreſt one without any warrant, J ſhall have Treſpaſs gencraily, o M. Action 
upon the caſe at mp election, and fo in the like caſe 18. E. 4. fo. 23. Treſpaſs, 
o; Action upon the caſe lies alſo : by F. N. B. if Erccuto1s be outed by the Teſta« 
tozs Leſſoz, there they maphave an Action upon the caſe, ik they will, oꝛ Trefſ« 
paſs generally, and in Slade and Morleys caſe, a caſe was put, which p:oves 
it to be accozding. Snig Baron agzeed, that Judgement ought to be given fo} 
the Planciff, and by Tanfield, if I take pour goods, and detain them, until J 
have cauſed you topay me 10. . a-gencral Action of Treſpa's licth, and not an 
Action upon the caſe, and it is cited 7. H. 4. 02 7. E. 4. to be acco2dingly : but 
pet he agreed, that judgemenc ſhould be entred, and lo it was appointed to be 
done; but then Chibborn foz the Defendant ſ.td, that here is a miſtrial, fo if 
this truſt be not material, becauſe it is not effectually ſhewed in the Declaration 


as pou have argued, then the Uenu: ſhall come only from the pariſh, where the 


ares were lam upon che land, and not fzom the pariſh alſo, where the appoints 
ment 02 truſt was made by the Plantiff, and cheretoze the trial alſo being from 
both pariſhes, is a miſtrial, and che Couzt agrecd, that this ts a miſtrial upon 
that reaſon, fo2 now the appointment oz Truſt is but an inducement, and chere- 
foze needs not to be ſhewed within what pariſh it was made, and thercfoze a new 
Venire facias was granted, and upon that a new trial, and damages moꝛe then bes 
foze, and judgement was given accopvingly. | 


Arden againſt Darcie. 


Ota, a good caſe of Atcoznament, which wos decreed in the time of Baron 

Manwood betwixt Arden and Darcie, and it was this; one Arden was 
ſeiſcd in fee of divers lands in the County of &c. and made a leaſe foz pears, and 
after made afeofment with woꝛds of Grant of choſe lands to A. and B. to the uſe 
ofthe feoffo2, and his wife fo their lives, the remaindcr to Arden his ſon in tail, 
and after the feoffo2 ſaid to the Leſſee, that he had conveyed his land, which the 
Leſſee held in leaſe to the uſes afozeſaid, and the Leſſee ſaid, J like it well, and 
after he paid his rent to the feoffo2 generally, and it was decrecd in the Exche- 
quer Chamber, that this is no Attsznament, becauſe the Attoznament ought tobe 
to the feoffees, and it appeareth not, that the Leflee had notice of the names of che 
feoffces, and therefoze it cannot be ſaid, to amount to an Attozaament, but not- 
withſtanding that Decree, Arden the ſame co whom the remainder was limited, 
had his Action depending in the Kings Bench to trie the point again, as he laid 
to me: alſothis Term, a point concerning the ſaid Decrce was in queſtion, upon 
another Bill exhibited in the Exchequer Chamber by Sir Edward Darcie againſt 
Arden, and the caſe was as ſolloweih. Edward Darcie erhibited bis Bill 
here in the nature of a ſcire facias againſt Arden, to ſhew cauſe, whercfoze the 


| ſaid Ed Ward Darcie ſhould not have execution of a Decrce made, in the time of 


Bardn Manwood, and the Defeuvant ſhewed, that Darcie in his firſt ſuit ſup- 
poſed by his Bill, that he had a grant of the land then, and now in queſtion fzom 
Queen Elizabeth rendring rent, as it appears bythe letters Patents, and in fa- 
Ro there was no rent reſerved upon the Patent, and that the Defendant gave an- 
ſwer to the ſaid Bill, and admitted the Juriſdiction of the Court, and after a De- 


tree was made againſt the Defendant, and che Defendant now having ſhewed this 


ſpecial matter demurred upon this Bill, in reſpect that by his pꝛetence che Court 
had not juriſdiction to holdplea in the firſt ſuit, and here it was ſhewed, that — 
5 rſt 


Arden Verl. 
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firſt decree was made upon a matter in Law, not pꝛoperlp cxaminable by Eng- Trin. 7. 


liſh Bill, and that in facto, the Law was therein miſtaken, and therefoze the 
Defendant pꝛaped that the decree map be re-examined. Tanfield chief Baron, it is 
uſual in the office of Pleas, that if an action be bzought, as adeb:o2 of our Low 


the King, this is good, although that de facto no ſuggeſtion be made thereof, 7 _ 


if it be not ſhewed on the other ſide, and therefoze a wric of Erroz fo? this falſity 
all not cauſe the judgement to be reverſed, as it was reſolved in acaſe in which 
I was of Louncel, and ſo here as it ſecmeth. Altham Baton, here we are in 
equity, wherein we are not tied to ſo ſtrickt a courſe, as ik it were in the office of 
pleas. Brock of the Inner Temple koz the Defendant, in a Court of equity, 
it is in the diſcretion of che Court to deny Execution of a decree if good caule be 
' Hewed, and in 18. E. 4. fo. 1. judgement was given againſt a married wife by 
the name of a feme ſole, and reverſed, although ſhe did not ſhew in the firſt ſuit, 
that ſhe was married, and in 8. E. 4. judgement was given in the Ritigs Bench 
in a ſuit, aud hy writ of exo was reverſed, although the Defendant bad admitted 
che Juriſoiction of the Court, and the chief Baron, and all the Court inclined, 
that Arden may exhibit a Bill to rexerſe this Decree made againſt him, and may 
ſhew what point in Law the Judges miſtook in the Decree, oz otherwiſe we 
ſhould not do as Law and Juſtice requirech,. foz it is not expedient to be examined 
by way of Bar to this Bill in the nature of a ſcire facias: and after Arden actoꝛ- 
ding to the Decree of the Court, and their direction did cxhibic his Bill in the 
nature of a writ of erroz, Compziling how the firſt decree was erroneouſly made, 
and pꝛaved, that the ſaid decree might be reverſed, and in his Bill he ſhewed the 
point in Law, which was decrecd, aud chat upon divers long con vepances ap- 
pears to be thus, and ſo it was agreed by Councel on both parties; that Arden 
the father was ſeiled of the Manno; of Cud worth in the County of cc. and was 
alſo ſeiſed of the Paunoz of Parkhal in the ſame County, and of Blackcloſe &c. 
which was parcel of the Manno of Cudworth, but lying ncer unto Parkhal, 
and alwapes uſed and occupied with it, and reputed parcel thereof, but in cruch 
it was parcel of Cudworth, and that Arden the father made a Conveyance of the 
Manno; of Parkhal, and of all the lands thereunto belonging, and reputed as 
parcel chezeof, oz occupied with it, as part, oꝛ parcel thereof, and of all other his 
lands in England, (except the Pannoz of Cudworth ) to the uſe of Arden his 
ſon that now is Plantiffe here, and if Blackcloſe will paſs to the ſon by this con · 
'vepance, oz if by intendment it ſhall be excepted by the exception made, it was the 
queſtion here, and was decreed in the time of Baron Manwood, that it is excep- 
ted by the exception, but all the Barons now thought ic, to be a (hong caſe, 
that Blackcloſe is not excepted by the exception of the Mannoꝛ of Cudworth, and 
ſo the firſt decree was upon a miſtake out of the Law;and Tan field chief Baron ſaid, 
that che point is no other, but that J inſeoffe you of Blackacre,parcel ofthe Paunoz - 
of D. exceyt my Manno of D. this doth not except the King by expreſs terms; 
quzr. if in this caſe thcre was any land occupied with Parkhal, which was not 
parcel of C udworth, noz of Parkhal, fog if ſo, then it ſeems that Blackcloſe will 
be within the exception, in regard that the wozds and lands occupied therewith, 
viz. Parkhal ate well ſatisſted. Harris Serjcant ſaid, that the cale is co be te- 
ſembled to the paint in Carter and Rinpſteeds caſe, concrrning the Mantz of 
Odiam, where a man was leiſed of of a Pauno2 within which the Bannoz of D. 
did lie, and is parcel chcreof, and he by his wilt d:viſed che Mannoꝛ of D. except- 
ing the Mannoz of Odiam, Where the Dannoz palleth by the dcviſe, and is not 
excepted. Snig and Altham Barons agreed, that this pzoves the caſe in equitp, 
but by the chiet Baron Canfield, becaule this is a rare caſe, that we ſhould reverſe 
o undo a decree made by our p2edeceſſo2s in che very point decreed by them, it is 
good to be adviſed, andtherefoze they diretted Arden to finde pzeſivents if he 
could, by ſearch made fo2 them in the ſaid caſe, and chercfoze the Attozney gene- 
ral who was of Councel ko; Darcie, had demurred upon che Bill which — 
tolted 
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Trin. 7. bibited by Arden, and that he being uot pꝛeſent, dap was given until another 
© Fac. in the term to hear Councel on both parts, a which day the Attoznep laid, that he con« 
rn ceived it a ſtrange caſe, and without pꝛefident, that a Court ſhould impeach and 
hy reverſe the decrees given in the lame Court, and thet if it ſhould be ſuffered, the 
_—_ ſubjects would be vexed and troubled without anp end oz quift, and this ſtands 


with the gravity of every Court to maintain their own judgements, and therefoze 
ſeveral Statutes were made to reverſe judgements upon crroncous pꝛocce dings, 
and judges of other Courts conſtituted to examine them, which pꝛoveth, that 
before the Statutes afozclaiv, and without ald of them the Judges would not re⸗ 
verſe their own Judgements, aud fo here. Harris to the contrary, it is not 
without pꝛeſidents, that in a Court of equity ene, and the ſame decree in th 


ſame Court hath been reverſed by decree of the. ſame Court, upon ſome conſidera- 
tion had of the erroneous miſpziſious ol Law, and it is no diſhonour to a Court 
of juſtice ſo to do foʒ matter in Law, but otherwiſe it were fo2 matter of fact, foz 


theu that betrayeth an Jgnorance in the Judges, which would be a diſhonour to 
the Court, but foz Law men are not Angels, and foz that point, chte map be 
errour; to p2ove that the Couzt of equity may do ſo, he vouched ehe Book of 
27. H. 8. fo. 15. Martin Dockwraies caſe, which is our very caſe = inthe 
Chancery, and ſo he ſaid, that in this Court 3, Jac. a decree made in the fime of 
Baron Manwood was reverſedupon the like reaſon; and Tanfield chief Baron 
ſaid to Serjeant Harris, that if it appear by pour pꝛeſident, that if the lame mat ; 
ter in Law which was decreed was reverſed in the ſame point in Law, then this 
p2oveth fo2 pou, but if it were fog matter of fact, othcrwile it is, and therefoze 
we will (ce pour pꝛeſident. 


Kent and Kelway. 


Ent and Kelway entred Hil. 6. Jac, Rot. 722, in the Exchequer, in the 

caſe between Kent and Kelway, which was debated Paſc. 8. Jac. the 
Judges pzonounced in the Exchequer Chamber, that judgement ought to be afs 
firmed, not withſtanding their opinion befoze to the contrary as it appeareth, and 
theref9ze J demanded oof Mr. Hoopwel Clark of the Errozs, what wag the rea- 
ſon of their opinions, and he told me chat che caſe was debated by them this Term 
at Serjeants Inne, and then they reſolved to affirm the Judgement; and the rea⸗ 
ſons as he remembred were as followeth, and he alſo delivered unto me the caſe, 
as he had collected it out of the Recozvs, and delivered it to the Judges, which 
was, that the Plantiff in the Rings Bench declared, that one Benjamin Shephard 
was indebted to him in 300. I. and that he ſued out of the Rings Bench, an Alias 
Capias directed ts the Sheriffe of N. to the intent to compel the laid Benjamin 
Shephard upon his appearance ( put in Bail, accozding to the cuſtome of that 
Court, fo2 the Recoveryof disch, which writ was delivered to John Sbaw; 
Sheriffe of the laid Countp, to be executed, the Sheriffe made his warrant, to 
the Bailiffe of the liberty of the Wapentake of Newark, and the Plantiffe him⸗ 
ſelf delivered it to James Lawton Deputy pf the Lozd Burley, the Kings chief 
Bailiſe of that libertyto be executed, any The Deputy Bailiffe by vertue of the 
ſaid warxant arreſted the ſaid Benjamin Shephard, whereupon the Defendant 
with others made an Aſſault; and reſcued the ſaid Benjamin Shephard out of the 
cuſtody of the ſaid Deputy Batliffe, whereby he loſt all his debt, and damages 
were aſſeſſed at 172. 1. and coſt 10. I. and in this caſe the Judges agreed, that not⸗ 
withſtanding the Defendant hadrefcued the ſaid Benjamin Shephard out of the 
hands ol gc. when the ſaid Benjamin Shephard was arreſted upon an Alias Ca- 
pias out ofthe Rings Bench, which writ is onlp in nature of a plea of Treſpaſs, 
pet the party who reſcued him, ſhallanſwer in this action, damages fo2 the debt, 
becauſe the Plantiffe by this means had loft his debt. And pet it is not _ 
| that 
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that the Reſcuer knew that the Plantiffe would declare fo; his debt, but if in this Trin 7 
caſe, the Sheriffe oz Bailiffe had luffered a Negligent eſcape, they ſhould be Tac * this 
charged only with the damages in the ſame plca as the writ ſuppoſerh, and no E 5 

fo2 the debt, and ſo a diverſity : alſo they agreed, that the Declaration is good e- 
enough to ſay, that he was reſcued out of-the hands of the Deputy Batliffe, and 7 
the courſe in the Kings Bench was. alwayes ſo, upon the return of a reſcue, not⸗ 
wichſtauding the Book of the 7. Eliz. Dyer fo, 241. alſo it was reſolved, that the 
Declaration was good, ſaping that he ſued an Alias Capias without mention of 

any latitat befoze ſued: alſo it was agreed, that the arreſt was good made by the 
Deputy Bailife, by vertue of a warrant delivered co che She nffe: but quere, 

if they ſhoulp not examine, if the Bailiffe had a power given to make a Deputy by 
bis:Patent, foz this appears not in the caſe. 
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Bently and others, againſt Leigh in Treſpas 
Hill. 45. Eliz. Rot. 1231: Trin. 7, 
Fac, in the Exchequer, 


TP: Judges affirmed a Judgement this Term, between Leigh Plantiffe 
ina writ of Erroz, and one Bentley, and others Defendants, and the mat- 
ter aſſigned foꝛ Erro; was, becauſe the Treſpaſs was bzought in the year 45. Eliz. 
foza Treſpaſs made in the 42+ Eliz, and the judgement upon the verdict was a- 
gainſt the Defendant; and the Margent of the Roll it was entred: quod Defen- 
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i dens capiatur, where it ought to be pardonatur ( as he pꝛetended ) fo? the gene- 
0 ral pardon, which was in 43. Eliz. had pardoned the fine to the King foz the Treſ- 
! paſs, and this is a thing whereof the Judges ought co take notice, as it was ſaid 


by Damport, who was of Councel with the Plantiffe in the Erroz, fo2 this wozd 
capiatur is ofcourſe entred in the Roll, fo; the Rings fine which is due by him 
who is convicted ok Treſpaſs, as it appears by Cook lib. 3. in Sir William 
Harbert; caſe, and in this caſe che fine was pardoned, therefoze pardonatur 
ought to be entred, as it was in Vaughans caſe, Cook lib. 5. but the Judges 
reſolv2d, that of theſe general pardons they are not bound to cake notice without 
pleading, foz in regard there are divers exceptions in them, the partie ought to 
ſew, chat he is none of the parties excepted, as the Book is in E. 4. but 
if they will, they map take notice thercot without pleading, as it ſeems by 
Vaughans caſe, and ſo ſuid the Judges in the Common Pleas this Teim, ano 
fo here the judgement was affirmed. 
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Calvert againſt Kitchin and Parkinſon 
Trin. 7. Fac. in the Exchequer. 


N Treſpas by Calvert againſt Kitchin and Parkinſon, upon a ſpecialgerdice 
theſe points were moved and argued by che Councel at Bar, and firſt We cale 
in ſubſlance was, that one Parkinſon was a deviſee of the next avoidance of the 
1Parſouage of D. the which Church became void bp che death of the Incumbent, 
and after one A. and the ſaid Parkinſon Simoniacally agreed, that the ſatd Kit- 
chin ould be pꝛeſented by the Cato Parkinſon to the ſaio Church afo2eſaid, and 
that after Kirchin not knowing of this Simoniacall agreement was pꝛeſented, 
inſtituted, and inducted to the Church afozeſaio, and all this was after the Sta- 
tute of 31. Eliz. cap. 6. and after Queen Eliz. intending, that this pꝛeſentation 
belonging to her by reaſon of this preſentation foꝛ Simonie, by fozce of this Sta- 
tute of the 3 1. Eliz. pꝛelented one B. and hefoze that B. was admitted, ano — 
tute 
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72 Calwere Verſ. Kitchin 
and Parkinſon. 
Trin. 7. tuted the Queen died, and now the King pꝛeſented Calvert with out any recital, 
Jac. in the 92 mention ofthe peſentment made by the Queen, and without any Revocation 
E = - Actually made of the ſaid firſt pzeſentation, and thereupon Calvert is admitted, 
aud inuuuted; aud fo2 the Tithes as Parſon he b,ought Treſpaſs. Hitchcock 
— - intended three que ſtious as he (aid, but moved alſo other things. Firſt, if a de. 


vilce ol the next avoidance be a Pa(zon. within the intent ofthis Statute, of the 
31. Eliz. cap 6. Secondly, it within the ſaid Statute here be Stmonie in the 
Matzon, and not in the Parſon, if this ought to pzejudice the Parſon oz not. 
Thirdly, if the Ring ought to pꝛelent by this laps after the Queen had made pꝛe⸗ 
ſentment without recalling of the fozmer pꝛeſentation, oz if the pzeſencation of 
the Queen ought to be adjudged a Turn: fo the firſt matter he ſaid, that a next 
avoidance is a thing deviſable well cnough within this Statuce, fox the truth is, 
it is not a thing of any value in the accompt of Law, aud theretoze it is no p2eju- 
dice, although that the third part do not delcend to the Patzon, fox the Common 
Law intends it to be of no value, and he ſaid, that the fozm of conferring co a 
benefice, Vas ad eccleſiam &c. as appears by 7. E. 3. fo. 5. and he vouched 
Bracton to pꝛove, that the Patzon had nothing but to pzovive, that the Church 
ould be full c. and to pꝛove, that this is a thing devilable, he ſaid chat it was 
ſo adjudgedin the Common Pleas, Mich. 33. and 34. Eliz. Rot. 2122. but 
admitting that here was not any Par2on by reaſon of any deviſc, then if he, who 
pꝛeſented be a diſturber, and had acquired this Patzonage hac vice by Uſurpatt- 
on, then that alſo is given to the King within the intent of this Statute, by rea- 
ſon of this agreement foꝛ Simonie, and chcrefoze be ſaid, that if Le who had but 
a nominatton corruptly agree to make a pꝛeſentation, oz nomination, chis nomi- 
nation ſhall be fopfeited to the King, within this Statute, as it is ſaid in Plow- 
den, in Hare and Bickleys caſe, he who lyath the, nomination, hath the effect of 
the Advowſon : and alſo he obſerved the woꝛds ol the Statute, which ſay, chat 
if any perſon do fo2 mouey Fc. pzelent any one &c. that every ſuch perſons pꝛeſen⸗ 


tation ſhall be void, and it ſhall be lawful foz the Ring to give the ſame benefice, 


fo2 that turn qc. (o that if he had title 02 not, pet this turn is fopfeited to the King 
as by the Statute of x. Jac. cap. 33. it is pzobided, if any goods which ought 
to pay ſubſidie, be laid on the land, che ſubſidie not paid cc. the ſame goods (hall 
be forfeited 2: it hathbeen agreed, that if. a ſtranger who had nothing to do with 
theſe goods, cauſe them to be laid upon the land, that they ſhall be-foxfeited agatuſt 
the owner, as it was admitted in Leviſon and Kirks caſe, in 7 Jac. and ſo here 
in reſpect that the true Patzon ſuffers a Uſurper to pꝛeſent, and his pꝛeſentee to 
be admitted and inducted, this turn ſhall be fozkeited to the King, by reaſon 


- of the Simonie againſt the rightful Pat zon, and he conceived, that although that 


the ÞP2eſencee fn this caſe, was not partie to this corrupt agrecment, pet he ſhall 
be p2cjudiced by it, although not ſo pꝛe judiced thereby, but that he may be ca- 
pable to be p:eſented again tothe ſame benefice, but, hac vice the pꝛeſentation 
ok hun is void ; loz as Littleton ſaith, the pꝛeſentee ought to accept the Parſonage 
ſubject to luch charges as the Patzon pleaſeth , who in the time of UQacation hath 
power to charge it, and ſo by his Act had made it lub ject to the fozſeiture, and 
vic the pcrſon who cometh under him ſhall be pzejudiced, and therefoze he 


vouchFthe cafe in the x9. H. 8, fo. 1 2. if a ſtranger agree to diſſeiſe an infant to 
the intent to infeoffe the Jnfant, although that the Infant were not knowing of 
the Coven, pet he ſhall not be Remitted, becauſe he came in under a w2ong deer, 
To the third matter he laid, that the King may revoke his pꝛeſentation, and by 
the ſame reaſon he map pꝛeſent another, befoze his Pꝛeſentee is inſtituted, and 
to pꝛobe it, he ſaid, that a Common perſon map recal his Pꝛeſentation befoze 
the inſtitution ac. and he vouched the Book of the 31. E. 1. Tit. quare impedit 
185.the Abbot of Leicelters caſe, although that Dyer citing of it, 12. Eliz. fo. 292. 
conceives the Book contrary, but it ſeems co be in reaſon that the Law is cleere, 
that a Lay perſon may change, although chat a Spirituall perſon cannot, = 
the 
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the reaſon is, becauſe a Lap perſon did not know his ſuſficitucy peraddenture at the Term. 


Jac. in the 
Exche- 


firſt, but a Spiritual perſon by iatendment may iufozm himſelf chereof wel enough, 
and therefoze he vouched 18. H. 7. and 1. H. 8. Kelloways Reports, which 
pꝛoves that diverſicy plainly as he ſaidzthen he thought by the ſame realon, it the 


Ring pꝛeſent one, and dye, oz vary befoze inſtitution, thar here, he himſelf, oz his 97. 


ſucceſſoz, may pꝛeſent ancw , and ſecmed co him no queſtion, and to this pur: Vw 


poſe he voucher, 12. Eliz. Dyer fo. 292. that he may tepeale, and ic is not of 
necellity chat this inſtrument which purpozteth the tepeale, ſhould be ſhewed to 
the Gardian of the Spiritualties, and by the 19. Eliz. fo. 360. in Coleſhils caſe 
it it is ſaid, that when the King hath pꝛeleuted, a Repcale by him ought not to be 
admitted atter inſtitution, ſce fd ſuch matters in the Book, allo he vouched Dy- 
er 339. Yattons caſe to pore that the King map repeale his pꝛeſentation, by a 
new preſentation, without mention made of the fozmer , except that the ſecond 
p2elentation be obtained by fraud, as there it is, and he vouched Dyer 294. Good- 
mans caſe, and ſo he concluded. Damport to the contrapy, there are two points, 
The firſt is the Patron, and a ftranger cozrupelp agree to pꝛeſent Kitchin, 
whereupon he is pꝛeſented, if this ſhall be void sgainſt Kitchin. 2. admitting 
that the Queen had title to pꝛeſent, and ſhe preſcnts, and dyes beloze admittance, 
il the King mop pꝛeſent a ſtranger, without mentioning the other pꝛelentation to be 
repealed. As to the firſt, he ſaid that at the common Law, ſo if one be ſimomacal⸗ 
ly pꝛeſented, pet this is not void untill the Preſentee be dep2ived, and if before 
this Statute , ſuch a coꝝupt pꝛeſentment had been made, the incumbent and 02s 
dinary being fee, then no pzeſentment ſhould cnſue , aud he vouched the ſaying 
of Linwood an Authoz of the Civill Law to be accoꝛdingly, but if money be gi- 
ven by the friends of the Pꝛeſentee, and alter the Ring had notice thereof and al- 
ſent, then it is not puniſhable , but pardonable at the diſcretion of the King, and 
now by him the Statute pzovides no puniſhment foz the perſon, when the Patron 
only conſents to the Simonie, foz he obſerved that after the ſaid Statute of 31. 
Eliz. had appointed a puniſhment fo2 the Natron then in the laſt part of this bzanch 
the woꝛds are, the perſons ſo coxruptly taking, gc. ſhall be tmcapable of the Bene- 
fice afozeſaid, and ſo it ſeemeth, that the intent of the Statute is not to puniſh 
up partp, but he that is to the Simonie, and this is alſs explained to be ſo, by other 
Clauſes in the Statute, fo2 another Clauſe inflicts puniſhment upon the ©O2dinary, 
if there be anp coꝛtuption in him, and another clauſe inflicts puniſhmeu? upon him 
who is party to a co2rnpt teſignatlon, and (o in all the clauſe, thoſe only who are 
partakers of the Crime ſhall be puniſhed, and to pꝛove that ſuch comſtruction hath 
been made upou penall Statutes, that he only ſhall be puniſhed , who had notice ot 
the crime, he vouched Littleron who ſaich, that upon the Statute of Glouceſtes 
notice was requiſite, 92 otherwiſe no default, alſo he vouched to this purpoſe the 
caſe of pi. xering in 12.Eliz. Dyer fo.292. a Lay Perſon pꝛeſents a Baſtard to a 
Benefice, who was admitted accoꝛdingly, ct. and in a ſuite thereupon , iſſue was 
admitted to be taken, if the Natron knew that he was a Baſtard, lo if he had no 
notice thereof, then there is no defaalt in hin, and he vouched 43. E. 3. to this purs 
pale, 22. E. 4. tit. conſultation, and he well agreed. Cloſſe and Pomcoyes caſe 
now lately adjudged, which was, that Sir George Cary being ſciſed of ayAdvows 
ſon, granted the next avoidance to bis ſccond ſonne, and dyed, and after the Sonne, 
cozrup:ly agreed with J. S. to pzocure the (aid I. S. to be pzeſented to this Bene- 
fice, and the ſecond bother knowing thereof, it was agreed, that fo2 the perfecting 
of che agreement, che ſecond Bꝛother ſhould ſurrender his Gzant and intereſt to the 
elder brother, which elder bꝛocher not knowing of the ſald cozzupt agzeement, pre« 
ſented the ſaid 1. S. wha, was inſtituted, cc. all ſhall be voio, foz he is pzeſentey 
here by reaſon of this coꝛtupt agreement between the Patron who then was, and 
the parſon, and the elder Bzother was only uſed to convep a bad gift by a good 
hand, and all had reference to the cozrvpt agreement, with the aſſent of the Pa⸗ 
tron who then was, but here in our caſe you no ag;ecment aſſented unto — 
the 
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Trin. +8 tion, and B. the nomination to a Benefice, and the Pzeſeutoz upon a conupt a- 


Jac, in 
Exche- 
quer, 
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the Parſon, and this diwerſity alſo ſeems to be good, that if A. hath the pꝛelenta⸗ 


greement, makes a pꝛeſentation unknown to the Nominatoz, here the Nominato2 
ſhall not be pꝛe udiced within this datute. As tothe ſecond matter it ſeemes, that 
by the demiie of the Queen this pꝛeſentation is not countermand ed oz tepealed in 
Law, and therefore he ſaid that he would agree, that if the Qecn had made ſuch au 
Act which was only a bare Authozity without intereſt, this will determine by her 
drath, as it was ruled (02 a Letter of Atturney to execute Iivery of Dutchy Lanos, 
fo} this is a bare Authozity, and is a means to do a thing to her pꝛejudice, and he 
agreed that by implication oz without cauſe a common perſon could not vary fro 
bis p2eſentation , as if a Feme ſole pzeſent, and intermarry, this is not conctoul- 
ed by her marriage, loꝛ it is a thing which is not to het pꝛt judice, and he bouch- 
ed Cook lib.4. Forſe and Hemlins caſe, and one Marke Ogles cafe, pꝛoveth that 
the death of a Common Patron is no revocation of his pzefentation, foz if a man 
pꝛeſent, and dye, if it be a diſturbance, his Erecucozs may have a Quare impe- 
dit, and much moze in the caſt of the King who dyeth, but he well agreed, that 
the King might have repealed his pzeſentatfon , and after have reſumed it again, 
which pz0veth that it is not a meere Authozity, but mixt with an intereſt , foz an 
Authozity revoked cannot be revived, but without Actuall zepealing it is not to be 
avoided, and cherefoze he vouched Sir Thomas Wrothes caſe in Plowden fo. 
437. That if the King grant to one licence to purchaſe Land, in reſpect that by a 
means this doth acquire an intereſt to a party, this doth not determine by the temiſe 
of the King; although the Grant be not foz the King and his Succeſſo2s;lo here this 
pꝛeſentation is a meanes to give an intereſt to the Party, and therefoze is not de- 
termined by the Demiſe of the King, and he vouched 1. Ma. Dyer fol, 92. and ſo 
if it be a Licence diſpenſative, this is not determined by her death, aud he vouched 
3. E. 3. fo. 29. cited in Sir Thomas Wrothes caſe, ſee moge after. 


Sir Daniel Nortons caſe. 


N Sir Daniel Nortons caſe it was agteed that where one Oglander was 

chargable to the King fo 27. 1. fo2 an Amercement, foʒ which Pꝛoceſſe iſſued 
out of this Court to Sir Daniel Norton Sheriff of Hampſhire to le vie it, and his 
under Sherif being Chamberlain came to Oglander upon another occoſion, and 
Oglander ſaid unto him, Chamberlain pou do owe vnco me 30. I. by bond, 
J pꝛap you pay me, whereunto.Chamberlain ſaid, vou are to pay me 27. l. fo an 
Amercement which J ought to Levy ag ainſt you by Proceſs which J have, and 
if pou will give me my Bond, J will give pou 3. l. and diſcharge pon of the ſatd 
Amercement, to which Oglander agreed, and delivered the Bond accozdingly, and 
all this Oglander diſcloſed by Affidavit, and further ſaid, that Sir Daniel Norton 
had taken his goods fe the ſatv Amercement again, this not being diſcharged in 
the Office, and it was ſaid by the Court, that this was a good levy of the ſaid A- 
mercement by Chamberlaine in the Law, and therefoze Siz Daniel Norton 
ought to charged foz it to the Ring, as a thing levied by him, and Oglander 
ſþall be diſcharged of any another levying, and therefoze, cc. 


Sawier againſt Eaſt. 


Awier ag*uft Eaſt in an Ejectione firmz fo2 certain Mills in Eaſt Smithfield 

lled Cruſh Pills, a ſpeciall Uerdice was found chat Queen Eliz. was ſei- 

ſed ofthem in right of her Crown, and the 28. of her Kaign leaſed them to Potter 

(02 40. pears, who iu the 30. Eliz, dye, 170 Mary his Executrix entred, — 
: to 
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took to Iugband one Burrell, which Burrell 33. Eliz, demiſed parcell to Wil 
kinſon fo2 20. years, and dped, Mary took Hitchmore to Hus band who in 44. 
Eliz. 2. May ſurtendren to the Queen, and after the 2. of June 44. Eliz, the 
Queen reciting the firſt Demiſe made to Potter, the intereſt of which is now come 
to Hitchmore, and that he had ſurrendred co us, demiſed the pꝛemiſſes to Hitch- 
more as well in confideration of xxx. l. paid as foz that, that the laid Hitchmore did 
aſſume upon himſelf to repair the ſaid Mills at his own coſt being greatly in de⸗ 
Cap, and to leave them lo repaired, and the Jury alſo found that in the lame Pa- 
tent there was a Covenant that Hitchmore ſhould repaire them, &c faz the do⸗ 
ing thereok he hav given ſome aſſurance, and that the Mills were not repaired, 
and that the Leaſe made to Wilkinſon is now in Efle, being foꝛ 20. years, and 
that che King that now is, had granted the ſaid Mills to the Leſſee of Sawier, 
- &. Walter for the Plaintif, Firſt, it ſeemeth that this falſe recitall in the leaſe 
made to Hitchmore makes the leaſe void, and the point is, that the King by rc- 
citallin this Leaſe, fucends that all the intereſt of the former leaſe was ſurrenred, 
whereas Wilkinſon was polleſſed of part thereof, and ſo it is in deccit of the 
Queen in matter of Profit, and cherefoze makes the new Leaſe void, and ta 
pꝛove that a falſe recitall in the Patent may avoid it, he vouched 37. H. 6. fo. 23, 
3. H. 7. fo. 6.and 11. H. 4. fo.—in all which caſes it is ſaid , that if the King 
make a Gzant upon a ſuggeſtion made to him which is falſe , this will avoid 
the Patent, but if a true ſuggeſtion be made to the King, and he himſel there⸗ 
upou makes a collection 02 ſurmiſe, this doth not avoid the Patent, as the Lord 
Chandos caſe, Cook L. 6. and by 21, E. 4. fo. 48. By Huſſey, but there if the 
ſurmiſe of the party be falle in any thing, this aboids the Patent, and therefo2e 
Hutley there ſaith , that if che King recite: that whereas che Þinnoz of D. is 
eſcheated to _ he grants it to A. where in truth it was parc ell of his Anti- 
ent Inheritance, this doth avoid the Patent, but there by him if che King recite 
that whereas his ſervant is deczepit, he of his meere motion grants the Mannoꝛ 
bf D. to him, this falcity doth not avoid the Patent, becauſe the conſideration is of 
his meere motion, and by intendment the recitall is not the infoꝛmation of che pars 
ty, and then in our caſe, the leaſe is not ex gratia, tt. and the recitall is the reti- 
tall of the party, fo2 it is of an Act done, viz. of a (urrcnder ſuppoſed to be made by 
the party, and that upon the matter is reſolved to be a cauſe to avoid the 
Patent, as it is in the Lead Chandos caſe aud ſo alſo holden by Huſſey in 21. E. 
4. fo. 48. and . of E.. in Baggots Aſſi ſes, i the ſurmiſe of the party be falſe,and 
valuable to the Ring, then the falcity there avolds the patent, but if it be not of 
a thing valuable, oꝛ bene ficiall tothe King, the fallitp doth not avoid the Patent, 29. 
E. 3. Grants 8. if the King recites that whereas the Ad vowſon of D. is holden of A. 
and he licenceth A. to appꝛopꝛiate, if in facto, it be holden of the Ring himſelf, the 
licence is nst good, becauſe che Ring is deceived in matter of p2ofic, and ſo 12. 
Eliz. Dyer 292. and 25. E. 3. there cited, where the King pꝛeſents, and befoze 
admiſion 5 he repeals, and then recites, that whereas his Pꝛeſentee is Canonice 
inſtitutus, &c. and confizms it, here although that the Biſhop after this repeale 
had inſtituted the party, pet it appears, that the recitall, which is void, makes al- 
ſo the confirmation void, 8. H. 7. fo. 3. g.H.6. fo. 28. and 21. EA if che Ring 
recite, that whereas the Panuoz of D. came unto bim by the Atcainder of A, be 
grants to B. and in truth this did not come by the Atcainder of A. but is an inherf-. 
tance of the Crown, this avoids the Gzant, and 21. E. 4, fo. 28. by Bryan, iẽ the 
King recite that he is indebted to A. in 20.1. and grants to him the Manno of 
D. if he be not indebted to him che Gꝛant is void, and ſo it appears by Sir Hugh 
Cholmleyes caſe, Cook lib. 2. fo. 54. that if the Queen recite a thing, the fal⸗ 
ſitie whereof doch pꝛejudice her in matter of p2ofit, now the miſrecitall avoids 
the Patent, as there it was admitted, that if the Queen recite that whereas A. 
is ſeiſcd of an Acre in taile upon a condition, #c, and ſhe grants the reverſion to B. 
here if the Race of A. were without a condition, the grant of the reberſion is —_ 
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it appears by 2 x. E. . and Cook in Altonwoods caſe, that the Grantee ougbt 
a ta 


100 this talle recitail, and actoꝛding he i vouched Alten Woods caſe, Cook IL. 1, 


and in our caſe it is pꝛe judiciall to the Queen, that all the intereſt in the fozmer 
leaſe is not ſurrendred, but a part thereof is in Wilkinſon, fox the Queen intend⸗ 
ed that all this Land now leaſed ſhould be immediately Ipable to her rent newly 
reſcxveo., where in deed it caunot be ſo here, untill the ancient lcaſe be determin⸗ 
ed, whereby, cc. this recitall is tacitely intended part of the conſideration z Foz the 
ſecond Point, it ſeemeth that here is a falcity in the conſideration erp2eſſed , fox 
the Queen leaſed to Hitchmore as well fo 30 l. as for that, that he aſſumed to 
build ond ſuſtaine , ſo gbar the aſſumpſic to build and ſuſtain is part of the conſi- 
deration, and therein the Queen is deceived, and to pzove that the wozd (pro) is 
as good as if it had been in conſideration , he vouched 43. Elz. Luttrels caſe , 
that the woꝛd ( pro) implpcs a conſideratbon, and here the finding of the Jurys, 
that no other ſecurity 02 aſſurance was given co the Queen, here the Queen can 
have no remedp upon this pzomile without matter of Recozd, and this is pzoved 
by 26. E. 3. fo. 20. and without queſtion the King intended by this Aſſumpſit 
that ſhe might have remedy fo2 the not perfozmance thereof, and although the Jutp 
finds a Covenant in the Patent fo; repairing, yet this is no ſufficient perfozm- 
ance of the conſideration, foz the woꝛds (ſuper ſe aſſumpſit) twplop a thing pꝛe⸗ 
cedently done, and not to be done oz contained in the ſame Lecterg. Patents, as 
if the King recite in conſideration that A. had ſurrendred, he grants the ſame laud 


ſuppoſed to be (urrendred, although the very acceptance of the new grant is a ſur- 


render, pet this is not the ſurrender intended, no2 this is not the conſideration 
which moved the King, foz he intenedeth a pꝛecedent ſurrender, and the very 
woꝛds and intent ought to be perfozmed fn the point of conſideration , oz other» 
wiſe the grant is meerely void, although it be not of a thing benefictall to the 
King, as appears by Cooke lib. 6. in the Lord Chandos caſc, aud although the 
conſideration be but of a perſonall thing, aud not of a reall,as the difference is ta⸗ 
ken by our Books,) and although that the conſideration be of a thing executed; 
and not Executozp, (as alſo ſome Books take a diberüty) pet as it ſeemes ts 


me the falcity herein avoids the Patent, foz this is of a thing which ſounds ts the 


Kings commodity, and he vouched Barwicks cafe, Cook I. 5. 94. and 3. H. 7. 
that if the King foz money paid makes a graut, gc. there it ought to be averred 
that the money was paid, and in 21. E. 4. fo. 48. if the Ring in conſideration that 
A. had releaſed a debt wherein truth there was uo ſuch debt, c. this fa city avoids 
the grants. Alſo ik the King in conſideration that A had ſurrendred his Letters 
Patents of an Eſtate Taile, Gzants him, xc, alchovgh that by the ſurrender the 
King was to have benefit notwithſtanding becauſe the eſtate yet continueth, theres 
fo2e this falſity avoids the Patent, as appears in the Lo1d Chandos caſe , Cook 
Lib. 6. Altonwoods caſe , Cooks lib. 1. fo, 43, and in our cale the 
conſideration is of a thing benefictall to the King to be perfo2med, therefo2e the 
falcity much moze avoids the Gzant : Alſo the Covenant found here ts be made 
doth not aide the matter at all, lo; it is not pꝛoper co be called a Covenant in 
Letters Patents, becaufe he did not ſeale unto it, and it cannot be called his dee, 
but pet ſhall be bound thereunto fo his eſtate, but not by way of action, as the 
conſideration intends. Alſo it ſeemeth, notwithſtanding the conſtruction here 
was, that in coulideration the Leſſee would repaire, gc. pet as our cale is, the Pa« 
tent is void, becauſe it is not repaired actoꝛding, as appears by Barwicks caſe, 
Cook lib. 5. fo. 94. that if the conſideration in the caſe of the Ring be not duly 
perfozmed, and that pzejudice may accrew to the Ring, by reaſon of the not per- 
fozmance thereof, this avoids the Patent. Alſo if che caſe be ſo, this would be an 
eſtate conditionall between common perſons, 38.H. 6. and the 6. E: 6. Dyer, 
72. and 21. E,4. by Huſſey pro qued Relaxabit, &c. and ſo in Sir Thomas 
Wrothes caſe, Plowden, and 1 5. E,4 fo the King had no other remedy to com⸗ 
pell the thing to be done, txtept to ſeiſe the land loꝛ the not perfozmance,s therefoze 
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toplead this conſideration to be perfozmed on his part, which alſo appears by 
Sir Thomas Wrothes caſe, ił᷑ it a thing Executory, and ſo fo} all theſe 
cauſes A pꝛay that Judgement may be given ſoz the Plantiffe. (rook George 


Mich. 7. 


Fac. it the 


at another dap argued to the contrary, and he anſwered three points. Firſt, £xche- 
it hath been agreed, that the leale is void upon a falſe conſideration imployey, Juer. 
viz, the mil · recital. Secondiy, admit that it is not void fo; that, pet here . 


part of the expreſs conſideration is not perfouned. Thirdly ,- the leaſe 
made to Hitchmore was in Judgement of Lew conditional, and the 
conditton not being perfozmed makes an avopdance of the leaſe. 
To the firſt point it leemeth, that this falſe recital doch not avoid the Patent, vet 
A agree the caſes, and Books which have been cited out of 9. H. 6. fo. 27. and 
29. E. 3. Grants 58 fog in theſe Books it appears, that the Ring is deceived 
both in point of ſuggeſtion, and in point of intereſt, but our caſe is not upon a falſe 
fuggeſtion, which doth pꝛe judice the King in intereſt, and in our caſe the King 
expꝛeſleth another thing co be the Conſideration of his grant, and the ſuggeſtion 
is not the conſiveration, and cherefoze there is a great diverſity, and to warrant 
this to be a material diverſicte,he vouched the Rule of the caſein 21. E. 4. fo. 49. in 
Sir Thomas Wrothes caſe in Plowden, fo2 in 21. E. 4. it is agreed, that the 
miſ-recital that it was the Rings tee Chappel, is not material fozthe King, is 
not deceived in point of intereſt, aud alt at the book 3. H. 7. fo. G. is that 
if che King relaſe to a Pzioz a Cozody, becauſe that the oy was of the Kings 
foundation, whereas it was of another mans foundation, and therefoze the re- 
leaſe ſhould be void, becauſe of che falſitie, although that it be a falſitie in the 
conſideration, and ſo moze ſtzong then in our caſe, yet in the ſaid caſe, ic was 
adjudged to be a good releaſe, as appears in Plowden 331. put in the caſe of 
Mines, and ſo is 3. H. 7, fo. 7. and that this is not Law; ſee Alconwoods 
caſe Cook lib. 1. accozdingly, and as to the book 15. E. 3. there cited, he did as 
gꝛee unto it, log if the King hath the title co pꝛeſent, and he pꝛeſenteth one not 
accoꝛding to this title, this pꝛeſeutation is void: ſee Greens caſe in the Rings 
Bench 44. Eliz. accoꝛdingiy, and now repozted by the Loꝛd Cook lib. 6. fo. 29. 
8. H. 7. fo. 3. ifthe King grant the Paunoz of D. of the value of 10. l. and this 
is of the value of 20. the King is deceived in the matter of value bp the Jnfozma- 
tion of the party, and therefoze the grant is void, which was agreed in point 
of judgement in the Kings Bench 2. lac, —between Maſon and Chambers, 
but there it was adjudged, that if the King will grant to A. che Mannoz of D. 
which Mannoz is of the value of 10. 1. yearly whereas it is wozth 20. 1. yet the 
Grant is good, becauſe the wozds which Paunoz is wozth &c. are wozds but of 
the Kings recital, and in our caſe here is but one expꝛeſs Conſideration , and 
therefoze the recital is not material, ſee 37. H. 8. Brook Patents 100. chat book 
maketh a quære, if a falſeronſideration doth not avoid a Patent aſwell as a falſe 
ſuggeſtion, but the book upon which J do pzincipally relie, is a point reſolvey 
in the pzincipal caſe of Alton wood, Cook lib. 1. fo, 45, 02 43. where the Ring 
recites that he had made a leaſe to A. and B. and that whereas they had ſurrendrey 
the Patent of the (aip leaſe, be in conſideration of the ſaid ſurrender makes a new 
leaſe to A. and B. here although, that in fact the demiſe ſappoſedin the recical co 
be made to A. and B. was void, and ſo the King was deceived in the matter of re- 
cital, pet in reſpect that be made the ſurrender of the Patent co be the ſole conſt- 
deration of his grant, the falſitie of his recical is not material, fog the Judges 
ought to take it to be a Motive to the Ring in his Grant, which he did not ex- 
p}eſs tobe a Motive, eſpecially if he expzeſs another $otive, and ſo in our caſe: 
allo it Gould be greatly miſchievous to Hitchmore, if this falſit e of the recital 
ſhould pzejudice him, fo2 by jncendinene it is not in his power to infozm the 
King of this leaſe, which was made by Burwel to Wilkinſon, berauſe he is a 
(ranger unto it, and allo the leaſe is not upon Recozd, and therefoze Hitchmore 


tz not bound to take notice of it; ſee temps H. $. Brook, Action upon the caſe oc. 
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and alſo the leaſe here made by Burwel to Wilkinſon is to have c 
hade to Hitch- 


fo}'8. years after the time of the commencement of the new leaſe 
more, and ſo the King then ſhall have it liable to his rent newly reſerved, and ſo 
in thele circumſtances our caſe differs in matter of pꝛejudice, zom Barwicks caſe 
Cook lib. 5. fog there the Kings Leſſee made divers under Leſſecs fp2 all his 
Term, and after he himſelk by fraud accepted a new leaſe of all rendring rent, 
which new leaſe was in conſideration exp2elip of a ſurrender ok the firſt demiſe, 
ad of alt the eſtate gt. and this leaſe was there void, and ſo the diverſitie ap- 
pears, alſo in 18, Eliz. Dyer 352. where the deceipt to the Queen was in point 
of expꝛeſs con{ideration, and pet the Load Dyer ſaid, chat in that caſe the grant 
was not void, , and then much moze in our caſe ; but admitting that the leaſe 
ould not be good, notwithſtanding this talſe recital, yet it hath been objected, 
that the conſideration is not perfozmed accs:ding to the Rings intention, kaz che 
woꝛds of the leaſe are, know pee now, aſwel fo2 a fine of 30. I. as fox that, 
that Hitchmore had aſſumed to repair the Mills at his coſts and charges c. and 
that here the ſatd Hirchmore had not aſſumed by Reco2d, ſo that the Ring map 
have any remedp againſt him, foy his not repaiung, and chat the contract is no 
aſſurance : itſeems to me that the woꝛds, foz that, that be aſſumed, and the ex» 
pꝛeſs Covenant was ſufficiene co ſatisfie the inteut of the Conſideration, foz the 
wo2ds are, the wozdsof the King, and of the Patentee, alſo in judgement of 
Law, and thercfoze Paſch 7. lac the Loꝛd Evers and Stricklands caſe was ads 
judged, the Lozd Evers had made a leaſe bp Patent, tn which thele wozds were 
containcd, viz. and the afozeſaid Leſſee ſhall repair che afozeſaid Tenement, 
and that after the reverſion was granted to the Lozd Evers, and it was adjudged, 
that the Loꝛd Evers ſhould have a Covenant againſt the Lefſee, and this was in 
the Kings Bench, Paſch,7.Tac. and ſo here foz that he had aſſumed upon himſelf,it 
is an accozd ſufficient to teſtifte his pꝛomiſe, whereupon the Ring may have remedp 
to compel a reparation to be made, and although that the wozds are not perſonal- 
ly ſpoken by the Leſſee, pet he ſhall be bound to perfozm them, as it is in 38. E. 
3. fo. 8. if one takes benefit by a leaſe which he never ſealed unto, pet he ſhall be 
bound to a nomine penæ therein contained, and befides here is an expreſs Co- 
benant, atidthcrefoze, #c. Thirdly, it hath been objected , that the eſfate is 
condittonal by theſe wozds, he hath aſſumed co repaire , which con- 
dition is not\perfozmed, and ſo the leaſe made to Hitchmore void, and 38. 
H. 6. 34,and 35. hath been vouched in pzoofe, which book J do agree, fo? there 
the Ring had no other remedy to have his intent perkozmed, and alſo the wozds 
there, are ad intentionem doth not make the eſtate conditional, and he vouched 
Brook condition 96. and 43. E. 3. 34. and Perkins 144. that if the Queen give 
land, and that the Donee ſhould not Amozeize, that makes not the eſtate conditt- 
onal fo the Amoztizing, and fo if a man make a feofment co A, that he ſhould pap | 
10. l. and that R. may enter fo2 non-papment, pet this maketh not a Condition, 
the reaſon is, becauſe the firſt wozds leaves it to the libertie of the feoffee, and 
the woꝛds after ſhall not beconſtrued to make it conditional, but J agreed the caſe - 
put in Sir Thomas Wrothes caſe in Plowden, Pro eo quod relaxabit, that 
this makes a condition if it be not perfozmed, becauſe it is of a thing, futurelp 
to be done, 02 Executory, and the Ring had no other remedy ; alſo in our caſe the 
circumſtances manifeſt, that the Kings intent was not to make a conditional eſtate 
upon this leaſe, fo2 he accepted an expzeſs Covenant fo2 the requiring, and he 
vouched the Lozd Cromwels caſe, in {ook lib, 2. fo. 72. and he ſaid, that 
if here the leaſe had been made to Hitchmore, in reſpect he had agreed to in- 
creaſe his rent, and further had a clauſe of diſtreſs fo2- the rent, it (hall not be in- 
tended, that the Ring in ſuch caſe purpoled to make the leaſe conditional, 
if the increaſe be not paid, becauſe he had pꝛovided himlelfe a diſtreſs, 
wherein although that the King had no more remedy, then by the 


Law he ſhould have had without chele wozds, vet the wozds manifeſt his intent 
to 


Carew Ve 11. 
Braughthton. 


to have no other temedy but the diftreſſe, ſee 7. E. 6. fo. 79. and 3. E. 6. Dyer, Non 
licebit alienare makes no condition in the caſe of the King without the wozts 
ſubpzna foris facturæ, and he vouched, 4. Ma. Dyer 138, the Counteſſe of Sar- 
reyes caſe, ano alſo 18. Eliz. Dyer 348. which as he ſaid, was one 


79 
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Greens caſe , where it was adjudged. that if the Ring pzovide himlelf of another 4#*7- 


remedy, the wozds by reaſon of any implications ſhall never be conſtrued co be 


conditionall, and ſo was the opinion of Manwood and Harper in Wellock and 
 Hamonds caſe cited in Barraſtons caſe , Cook lib. 3. and 31, E. 1. Voucher 
141. Aman made a Feoffement with warranty againſt all people rendring rent, 
aud furcher willed that if the Feoffee could not enjoy the land, that he ſhould pap 
no rent, here the wozds ſubſequent take awap the loꝛce of a recovery in value, 
which the warranty otherwiſe would habe given , and ſo here che King had ap- 
pointed the remedy which he intended to have, and therefore it ſhall not ve conſtru⸗ 
ed to be condit ionall, becauſe the conſideration intended is executed, viz. that he 
bath aſſumed, #c. Dyer 76. and 44- Eliz, in the Kings Bench, Sir William 
Lees caſe, in coulideration that he had aſſumed to make a releaſe another promi- 
ſed to pap him 10 l. an action map be L2ought fox the 10.1, without averment ofma« 
king the releaſe, vecauſe che conſideration is a thing erecuteo,viz.the Allumpſit. xc. 
but if Executozp, then the Gzant is conditionall, as 9. E. 4. 19. & 15, E. 4.9. It 
an Annuity be gꝛanted pro concilio impendendo , this makes the Gzant conditt« 
onall, and void fo2 not giving counſell, but otherwiſe it is if it be pro conſilio im- 
penſo, 4. But admitting that here it was conditionall, pet the Qucen cannot 
avoid it without Office, and lo the Plaiutiff had no title to enter for an avoidance 
which was befoze his grant, and ſo the leaſe is in eſſe at the time of the Gꝛant 
made to the Plaintiff, pour Gzant is without recitall thereof, and therefoze is 
void, ſee Koighes caſe Coo. lib. 5. A there be a condition tore-enter foz non-pay: 
ment, an Dffice ought ts be found, but if it be upon condition to ceaſe foz non» 
payment, then it is void to the King wi:houe Office, as it was agreed in this Court 
in Sir Moyle Finches caſe, and he vouched Cook lib. 1. Altonwoods caſe , 
to pꝛove that the leaſe ought to be recited in the Oꝛant ofthe reverſion, oz future 
intereſt, and here although there be anon abſtante in pour Patent, this doth not 
aid pou , becauſe it is not found in the ſpeciall Uervict : Alla foz another cauſe the 
Plaintif ſhall not have judgement here, fo2 it is not found that the Queen died 
ſeiſed , neither that it came to the King that now is, and ſo it cannot come to the 
Plaintiff, and although a fee. ſimple ſhall be intended to continue in the ſame per⸗ 
ſon, pet without ſhewing it ſhall not be intended to come tothe heir, 7. H. 7. 3. 
and ſo he pꝛaped judgement fo2 the Defendant. Tankeld chief Baron ſaip, that 
the caſe here is by Uerdice , & therefoze we ought cs intend ſuch circumſtances , if 
they be not expreſſed to the contrary : alſs the ſeiſin of the Queen is ſhewed to be 
in Jure Coronæ, and therefoze the intendment chat it may be deviſed by viſleiſin, 
02 abatement between common perſons holveth not here. | 


Carew againft Braughton Mich. 7. Jacobi 
in the Exchequer. 


1 — Carew Exequetor of William Carew brought debt againſt Morgan 
1 Broughton Sherif of the County of Cardigan, and the caſe was that John 
Wyner was in execution upon a Judgement foz William Carew, and that after 
Waliam Carew dyed , and that John Wyner brought an Audita querela againff 
Carew, Executo) of William Carew, and upon that TUit be had a ve- 
nire facias againſt Thomas Carew, andtherenpon ( as the Stat. apoints 
of 11. H. 6. cap. 10.) he put in baile by recogni-3ance in the Chancery to 
the ſaid Thomas Carew , and one of the parties foz bis baile was 
Thomas W yner, and after upon the Audita Quzrela, Judgment was giden 


arcainſt the ſaid Wyner, and a Scire facias awarded # iſſaed againſt Thomas Wyaer 


as 


2% 
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as Bail, and after the laid Thomas Winer was in execution upon this Recog- 
nizauce as Bail to the ſaid Thomas Carew, and the ſaid Morgan Broughton 
being Sheriff, ſuffered him to eſcape, upon which eſcape Thomas Carew brought 
debt againlt the Sherif in the debet and detinet, and had a verdict to recover, 
and now in arteſt of judgement it was moved by Jefferies that the action ought 
to be bzouCht in the detinet only, and he ſatd that if an Action be bzought as Ex- 
ecutoꝛ, this alwaies ought to be in the detinet only, and he veuched Hitch- 
cock and Browns caſc temembꝛed at the eud of Hargraves cafe, lib. 5, where the 
caſe was, that one Anthony Brown Executor bought debt againſt one Liſter, 
and that Liiter being in execution, the wife entermarried, the ſaid Liſter eſcaped, 
the Pus band and TUife bzought debt foz his eſcape in the debet and detinet, anu 
there it was reſolved that it ought to be in the detiner only, and ſo here, and lee 
the cuſtome to pleav ment ions, that the Recogutz ince acknowledged was to the 
uſe of the Erecuro2 : and not to the uſe of Thomas Carew by bis name, but Wild 
of the Inner Temple payed judgement, aad laid that the Action is well bzought 
in the debet and deriner, and he vouched 9. H. 6. and 20. H. 6. if an Executo2 
recover, and after upon the Judgement he bzings debt, it ought to be in the de- 
tiner, but if an Exccuto) ſels goods of the Teſtatoz, and takes an Obligation 
in his name as Executoz, pet here the Action upon thts Obligation ought to be in 
the debet and 2 „ becauſe it is upon his own contract, and 1. E. 3 Brooke 
Executor pla. 287. although it appears there, and lo by 9. H. 6. fo. 11. That 
is good either wap, and 41. E. 3. Brook pla. 545. that it a debt be bzought 
againſt the Executoꝛ upon a contract made by them, it ougſ t to be in the debet and 
detinet, 02 otherwiſe che Wit (hall abate, and as 9. H. 6. is at his plcaſure to 
name him Erecuto2 62 not, and therefoze #c. Snig the ſecond Baron, if the 
Executozs bing an Action of goods carried away in the life of the Teſtatoz gc. 
and hath judgement to recover 20. l. and dammages fo? them, and upon this 
judgement he bzings debt, this hall be in the detinet, Alcham 3. Baron, if an 
Executoz ſells the goods of the Teſtatoꝛ, and an Obligation is made to him fo2 
the money fo2 which they were ſold , without doubt this action ſhall be in the 
debet and detinet, foꝛ the action concerns him in his perſon, and ſo if he with his 
own monep redeem goods which was pawned by the Tellatoꝛ, cc. and the Stat. 
of the 11. H. 6. cap. 10.1s that upon an Audita Querela the party who ſueth it 
ſhall put in Bond to the party; gc. and the Telkatoz is not party at the time of this 
Audita Querela, but Thomas Crew who is the Executoz, and it is not as a 
Pꝛoces of execution purſuant, c. but is a new thing, and ſo fo2 his opinion ſuds 
denly it is good in the debet and decinet. Bromley the 4. Baron ſeemed cleer, 
that if a Bond be made to an Executoꝛ upon a ſimple Contract made with him fo 
the goods of Teſtatoz, there the action ought to be bzought in the debet and 
detjnet, but this account is conceived upon a dependency sf a duty to the Teſta- 
tor, and therefoze it ought to be detinet only. Tanfield chief Baron, the caſe 
is doubtfull, and therefore it is good to be adviſed, but fo this time it ſeemech 
there is a diverſity where the Recognizance is Legally foꝛced, and where it is vo⸗ 
luntary , fo2 in our cale the Law compels this Kecognizance upon the ſuite which 
the Executoꝛ pꝛoſecu / eth as Executoz, #c. and fo the Teſfatoz, and there it ought 
to have a reſemblance of the Regionall debt, and although chat the Statute 


; appoints that the ſayl ſhall be co the party, as Altham Baron remembzed, yet here 


as the pleading purpozts, the Bayl is to the afozeſatd Exetutoꝛ, which implies a le⸗ 
gall dependency upon the firſt ſuit. Then it hath been granted, and the Law is 
ſo, that it an Exetutoz recover a debt, which was due to the Teſfatoz, aud hath 
judgement fo2 it, now if you will have an action upon this judgement, this 
dought to be in the detinet, becauſe it is a legall purſuance of a thing given to 
the Teſtato2, and not voluntary as a bond foz further ſccurity oz aſſurance, and 
ſo here the Bapl being purſuant and compulſory, but by 5. E. 3. if it be volun- 
tary, then it ought co be put in the Kings Bench co an Executoz which — to be 
: ; relembley 


— — —— 


Sir Henry Browns caſe touching 
the Counteſſe of Penbroob. 8 


reſembled to dur caſe, if an Exetutoꝛ bying debt upon a Bapl, it ought to be as 
Executoꝛ, and not as J. S. cleerely : Altham the Bapl in che Kings Bench is 


upon the ozigmall ſuit, and ſo it is not here, wherefoze,#c. co which it was not au r ( 
ſwered , but foz that matter it was adjourned, ſce H. 6, in the Riugs Bench, if £46 e 
a Feme, ↄc. take Hus band, aud one oi the Debto)s of che Teltacor pꝛomtie (the Jer. 


bus baud if he will fopbear his ſuite to pay the debt. the Hus band will commence 
his act iou upon this promiſe, it ought co be in the name of his ite allo, becauſe 
the action purſueth che D2:ginall deve. Williams contr. it wes ac reed that if the 
Law were ſuch, that the Action onght to be in the deriner only, then thc bing ing 
of it in the deber and detinet is ſuch a Jeofaile as is not 1 aived by the Sta⸗ 
tuce of 18. Eliz. Nichols caſe, and Chamberlains caſe, Cook lib. 5. Tanfield 
chief Baron (aid in this caſe, that it is pꝛoper that the A tuin ought to be bzougye 
in the detinet only, but as our caſe is, here is no iſſue jopned , becauſe here is 
not a negau ve, and an affirmative, foz the veelaraiton is, thar he owech and de 
taineth, and the Bar whereupon the iſſue is jovned is, that he oweth nor, ſo where 
if his Actian ougy: to be in the detinet, theu there is not auy N. gattuc, ind ſo no 
iſſue, which waz not denyed at another day chry agrerd that the action ught to 
have bin in the detinet only, and therefoze judgement was given that tLe Plaintit 


tale nothing by his bill. 


Sir Heury Browns caſe touching the Counteſſe 
of Pembrook. 


TR Henry Browns caſe, therein Hawkins and Moore were parties, was 
this, the Plaintif declared of an ejectment ofthe anno? of Kiddingt n, D le, ę 
Sale, and doth not mention them to be adjacent to any Uille, and allo of an 100. 
Actes of Land lying in the lame Qulle of S. and that upon not guilty pleadct, the 
Jurp at the Aſſiſes at Oxon were ready, and then the Defendant pleaded, that the 
Plaintif after the laſt cout inuance had entred into a Cloſe called Mell C'oſe 
parcel! of the Ten: ments mentioned with concluſon, and this in the Declaratian 
he is ready to aber, and demanded juogement if it, cc. and this was befoze Yelve - 
ton Judge of Niſi Prius there, and now the Plea hire was debated : And 1. in this 
caſe it was upon conference wich all the Judges allowed , that this piea may be 
pleaded at che Alũſes well enough, and the Judge there accepting of it, had done 
well, but as Tanfi eld chief Baron laio, che Judges may allow ic oz not, foz if 
they perceive that it ts Dilato2y they may refuſe it, fo2 it is in their diſcre ion, and 
therefore, cc. But by Dodderidge the Kings Scrjeant, the Judge of Niſi prius 
is not Judge thereof, if it be well pleaded oz not, but is to give dap to the Parties 
in Court where the Sutt depends to matntatn this Plea, fo2he is only appointed 
Judge to take the iſſue, and upon luch Plea he ought co dilcharge the Jurp of the 
matter in iſſue, and recoꝛd the Plea, and this is all his duty, and by him in this 
caſe here is a Diſcontinuance, f22 the parties have no dap given upon the Roll 
as it ought to be, fox the day in bank in jadgement of Law is all one wich 
the dap of Niſi prius, and this is of courſe giweu co the Parties to hear Fudge- 
meat only concerning the matter in iſſue, aud here is other matter, and there- 
fore the Judge, xc. Nota, that in all Caſes where a thing is pleaded criable befoze 
other Judges, the Judge betoze whom it depends ought to give day co the Par⸗ 
ties to ve befoze the Judges where the matter is tryable, 12.E. 3. Voucher 115. 
and Title Day, 25. and 34. 8nd Aſſiſe pla. 14. a Lo demands Cognizance of 
Pleas, dap ought ts ve given to the Franchiſes, o2 otherwile it is a diſcontinus 
ance of the Niſi priu:, la there ought to be a ſpectali dap fo the parties here to 
hear judgment in thts Pea, 10. H. 7· fo. 26. ſu if at the Niſi prius a ppotectton be caſt, 
the Judges ſhall give day to the Parties in Bank to hear judgmeut, if this pꝛotecti- 
on Halbe allowed 02 not,fo2 the Judg of Niſi prius is no Judg therof:Ailo the Judg 
in this cafe ought to have diſcharged Þ Zurp. & it anpea:s not here dhe had _ — 
5 thereſow 
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tyecetoze upon the whole matter it is a diſcontinuance, but admitting that here 
was no diſcontinuance, it ſeemeth that the plea was good; and J-agree, that in 
all caſes of Pleas iſſuable, the plea ought to be expzeflp ſhewed; 07 that which 
Tautamounts, and hert is ſhewed chat which Tantamounts, fox when the Plans 
tiffe in bes Actie n had ſhewed the names of the Pannozs, and the Towns iu 
wu ch the acres lies, then the Clenne to try it foꝛ every parcel ſhall con;e de vici- 
neto f1om all together, and by conſequence it is realonable, chat the Uenue fo 
the eri:1 of onc particular to be parcel, 62 net parcel ſhall come fzom all, foꝛ if the 
plea iu this caſe were, that che Planciff hath entred into the pzemiſes, this hav 
been good, and then if it be good fon rhe general, it ſeemeth tt Gould be good fox 
e very patticular; alſo it is clear that two may be parcel of all the thrre Mannozs, 
aa in this caſe it is aomitted to be parcel of all the pꝛemiſts by the demutrer if ſo 
cc. Coventry, the plea here is not good, for the plea is to the writ , and the con- 
cluſion onght ta be purſuant co the pꝛemiſcs of the plea, o otherwiſe the plea is 
not good 36. e a man plead to the writ, and conctude to the Action it is e- 
vil 20. Eliz. Dyer 361. alſo the plea is not good, becauſe it is not ſhewed, where 
the land lies, wherein the entrie is altedged, and therefoze ik che Plant iffe had 
denied it, then is there no certain place, fzom whence the Uenue (ould come, gc. 
Walter of the Inner Tcwple, it ſetmeth that the plea is gaov. Firſt, this plea 
although it is but to the writ, pet it is peicmptory as other pleas to writs ate: 
ſce l. 5. E. 4. fol. as to the concluſion ofthe plea, it is but matter of fozm, 
which the Clark ought to amend, and therefoze upon pour general demurter, you 
ſhall not take advantage of it, and bythe Court, this is but matter of fozgm, and 
not being alledged fez one of the ſpecial cauſes agreedzthat notwithſtanding the de- 
murrer be ſpecial, pet the Court ought to appip the concluſion alwapes as the 
matter of pleading will bear it, and therefoze if a man plcad to the Tuxildiction of 
the Court, and demand judgement of the writ, pet it is good by Newton 7. H. 
6. fox if the Barbe good, the writ is not maintamable, and it was ſaid by Pop- 
ham in a caſe in the Rings Bench 34. Eliz. that one, cc. had two iſſurs in one 
plea. Firſt, ik one thing be once repeated in a plea, repetition thereof will ſup- 
plie all the reſipue foz avoiding inſiniteneſs in repetitions. Secondly, one cc. will 
ſerve to ſupplie the defect in matter of fozm as here, and as to the Objection that 
the plea is not good, becauſe no certaintie is ſhewed whcre the entrie was; it 
ſeems to me the plea therein is good, becauſe here is no need in our cafe to mens 


tion the certainty in the Declaration, fo2 here by our plea we offer two things iſſtt» 


able, viz. the entrie, o2 not entrie. Secondly, if it be parcel of the pꝛemiſes, 
oz not, and when vivers things iſſuable are ſpecified, it is not neceſſary to ſhew 
the place of any, fo2 it is time enough to ſhcw it in the re joynder. 3. H. 5.11, 
3. H. 6. 8. 41. E. 3.8.10. H. 6. 1. 14. H. 6. 31. And therefoze it was agreed 
in the Kings Bench, that if one pleads in Bar divers matters illuable, the Ne- 
plication ought not to take iſſue upon any of them, but leave it to the re jopndeʒ 
to the intent, that the place may be ſhewed therein, and ſo here. Secondly, here 
a place is ſufficiently ſhewed by awarding of a venire facias, fe; it is certain e: 
nough to ſhew it to be parcel of the Þannozs, as it was reſolved in Bailies caſe 
Trin. 7. Tac. in the Court of Wards, then by the ſame reaſon it is gaod enough, 
to ew it to be parcel ot all the three Mannoꝛs, foz the Uenne (hall come kzom 
all, as it ſhall be to trie the iſſue of all, and by the demurter here it is admitted 
to be parcel of all, and there foze, gc. Thirdly, he ſaid, that che omiſſion of the 


place is but matter ot tom, and ſuch a thing is within the Statute of 27. Eliz. 


and ought to be ſpecially ſec down, oz otherwiſe the partie who demurrech (hall 
take no adbantage thereof, and to pꝛove that it is but matter of fozm, he vouched 
the caſe of Hall and Goodwin in the Kings Bench Hill. 31. Eliz. and he ſaid, 
that a Replication makes not the plea good, which is evil in matter of lubſtance, 
and yet a Replication made to a Bar which wantetha place, maketh the plea good, 
which pzoveth it to be but kom: allo he vouched the caſe of 34, H, 6. 2. in debt 
ny : f the 


Sir Anthony Aſb- 8 Verl. 
leys caſe. Moil. 


the Defendant pleads the receipt of parcel hanging the wric, and 34. Eliz. in th 
Rings Bench, between Noy and Midldeton, ſuch a plea was in Bar. Stephens, 
the plea is uot good in matter, fox the place where the entrie was made after the 
laſt continuance, ought to be ſdewed, foz alwapes the moſt certainty ought co be 


obſerved lo the Uenue to ariſe, as 6. H. 7, if Treſpaſs be bzaughe upon the 7 


Statute of R. 2, fozentring into che Mannoz of D. inD. the Uenue ſhali come 
fzom the Uille, and ſo here if the place be not parcel of any Manuozs, pet if it 


lieth in any Towns mentioned in the Declaration, che Uenue ſhall come fzom * 


the Uille, and notfzom the Paunoz, 32. H. 6. 15. three ſeveral places are men- 
tioned, and one pleaded a deed dated atthe place afozcſaio, it is not good 2 alſo 
here it ſeemeth, if the party will plead, and not demur, the want of place ought 
to be hewed in the re joynder, as it hath been conceived on the other ſide, but if he 
will not replie, but demur upon the Bar, the plea in Bar is not good: Trin. 40. 
Eliz. in B. R. Rot. 1023. an Action of Cobenant was bzought by a Biſbop ot 
aLeſſee, and no place alledged where the aſſignment was made, and a demurrer 
thercupon, and adjudged that the plea was not good, and there it was alſo agreed, 
that it was not matter of fown, and ſo here: ſee after. 


Tankeld chief Baron excepted to the fozm of an entrie for the King which 
was, that Poſtea the Juſtices of Aſſiſe Deliberaverunt Tenorem placiti, &c. 
fo2 by him the Pꝛeſidents in the Kings Bench are, quod deliberaverunt recor- 
dum prædictum, which as he thought was the beſt, but after upon the view of a 


Pꝛeſident ſhewed, wheze an exception was taken in Baron Manwoods caſe, up- 


on a writ of exroꝭ in the Exchequer Chamber alter judgement given here, ann 
the entrie then allowed co be gosd, and upon the view alſo of divers Meſidentg 
ſhewed by Turner Paſter of the pleas, the chief Baron and all che Court agreed, 
and reſolved, that the entrie of Tenorem placiti, oz Tenorem recordi, is as 
good 02 better, then recordum prædictum, 8&c. and therefoze nothing was ſpo- 
ken to that exception: ſee the Pꝛeſident of pleaving in Stradling and Morgans 
caſe Plowden, where it is Tenorem placiti. 


*\ 


Sir Anthony Aſpleys caſe. 


was agreed bp all che Court in Sir Anthony Aſkleys caſe, that ik the 
King be intitled co the pꝛolits by an outlawrp, and after B. aſſigns a debt to 
the King, and the Ring had granted the pzofits which accrued by the outlawrp to 
Aſhley, pet the lands of Aſbley may be extended foz this debt, fog che Ring 
had no intereſt in the land, but only the pzofics fog the outlawry, and cherefoze is 
map be extended fo2 debt, per Curiam, quære, if ſo fo; a common perſon. 


Ewer againſt Moil, Hill. 8. Fac, 
in the Exchequer. 


T2 caſe was this, that a Commiſſion iſſued out of che Chancery to Baron 
Sotherton and others, and this was in 7. Iac. to inquire what lands and 
Tenemenes the late Pcioz of Biſter in Com. Oxon. had in Caversfield, in the 
County of Bucks, and to inquize if a rent reſerved upon a grant made co Banbu- 
ry of the lands of che Pziozy be arrete, oz not, and by vercue thereof, the Jury of 
the County of Backs found that the Church of Biſter in the County of Oxon. 
was founded by the name of the Church of Saint Mary, and Saint Egbert, 


and that Thomas Banbury Pio; in the year, c- made a lraſe to one Banbuty ; 
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the moitic of the Manno of Caversfield rendring rent, and that this rent was 
arrear, and thereupon an Juquiſition returned, and a ſcire facias iſſued to Mdil, 
who occupied the land, to ſhew caule whercfoze the King ſhould not have this 
land, whereupon he pleaded as Ter-tenanf, and upon this plea the Rings Attoz- 
ney demurred, but it was miſentred as ſee hereafter, but fo2 divers great imper- 
fections aſwell ta the Kings Commiſſion as otherwiſe, the Defendant ought to 
have judge ement as all the Barons agrecd, as by the argumenis. of every Baron 
upon mature veliheration appeareth, but ſoz the reaſons of the Barons to the ex⸗ 
ceptiovs taken by the Touncei, fre akter foz they are very good. Bromley Pu⸗ 
iſue Baron, whereas the Juguiſition puzpozte: b, that the Jurgzs in the County of 
Bucks, have found a foundation of a Pziozy in the Countp olSbn.tha is not good 
by courſe of Law, foy if a thing be local, the Jurozs of another County cannot finde 
it, and here the Commiſſion giweth power only to inquire of things in the County 
of Bucks, and he bouched Plowden in the Earl of Leiceſters caſe upon a Com- 
miſſion, directed to White Lozd aud Matoꝭ qc. allo the Jaquilitton is, that Tho- 
mas Banbury Nuper ꝛio; was ſeiſed, and made a convepance : as is affirmed, 
that is not good: alſo the wozd Nuper may be intended a 100. years befoze, 
and ſo no certainty as appears in W:otheſly and Adams caſe in Plowden: Al- 
tham 2d. Baron, there are three faults in the Commiſſion. Pirſt, is to inquire of a 
PBanno} and lands of the late Puiory of Biſter in Caversfield, in the County of 
Bucks, and by theſe wozds, no power is given to inqutre of any thing concerning 
the Pꝛiory which is in the County of Oxon. and the woꝛds in the County of Bucks 
do defer to all the ſentence pzecedent, and not to the wozd Caversfield onlp, 19 
E. 4. fo. 16 7,H. 6.fo. 8. if A. B. and C. be inſula de D. it ſhall be conſtrued 
that the wozd inſala hath reference to all the three Towns, but if it were in A. 
B. and C. inſula, and not in inſula, then it is otherwife, a Commiſſion to inquire 
of lands of the Pꝛioz of Biſter is evil without queſtion where Biſter is, and he ſaid 
that this may be pzobedby Pages cafe Cook lib. 5. alſo the Commiſſion doth not 
pꝛopoſe any end wherefoze the Jurp ſhould be, but generally to inquire of the lands 
of the P2iory at the time of the diſſolution, lo that it map be certified to the Ring 
by the Inquiſition: the firſt fault which is found is, that the Pꝛiory was fornded 
by the name of the Church of Saint Mary, and Satnt Egbert without ſaying 
the Pꝛioʒ and Covent of cc. and without finding of the place of the foundation, 
viz. Biſter, and this cannot be without aſſigumend of the place of the foundation, 
viz. Biſtef : alſo the finding ts, that one Thomas Banbury then Þ2o2 as is af- 
ficmed, made a feofment c. aud this is not good, becaule it ought to be abſolute» 
ly found, oz otherwiſe it ts not material: alſo the intent of che fcofment is found 
to be made by the Pꝛioz, but no liverp is found thereupon, as it ought, although 
that liveꝛy ſhall be intended in the caſe of a feofment pleaded by a common perſon, 
et it ought to be found expzeſly, in the caſe of a Copporation, and the finding 
ere, and that by vertue whereof he was ſeiſed, as the Law requireth doth not 
aide the caſe. Snig Baron, it ſeems to me, that this Commiſſion was only to 
infozm, if the matter had been ſufficient to us to gibe judgement to the King, 
but here being to intitle, ac. it is not good, the Commiſſion is to inquire fo; the 
King of the lands of the Pꝛioꝛ, and this mecrly incertain without ſaying cercain- 
ly of what J2io2, and therefoze thep habe no power to inquize of the lands of the 
P3iozp: alſo the Jurp of the County of Bucks, cannot inquire of the name of the 
foundation of a Cozporation in the Countyof Oxon, foz the foundation is matter 
Local, but it ſeems to me here, that the finding by vertue whereof he was ſeiſed 
pro ut, &c. ſhall be intended that livery was made being by a verdict. Tanfield 
chief Baron, here is not any demurrer being miſ-entred, and therefoze we have 
power to pꝛoteed to any matter in Law, foꝛ the purpole in this caſe was, that 
whereas the Statute of the 27. H. 8. ofleſſer Monaſterics under the pearly value 
of 200. 1. gibeth them to the Ring, and this Panuoz of Cavers field within this 


Statute is to be ſeiſed as is ppetended in this caſe, whereupon this — 
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iſſued to infozm the Ring of this Mannoꝛz as parcel of theſe Revenues, ſoꝛ J deny 
that it is an office of iutuling, it is only an office of initruccion, fo; che Statute 
of 27. H. 8. diiſalves the ſmaller Mouaſteries, and veſts them actually in the 
King, and this is the difference fzom the Statute of the 31. H. 8. foz this Statute 
is only an Act co Avoliſh che lands of diſſolved Ponaltcries, and therefoze this 
Statute is only to infozm, fo2 the Statute of 27. H. 8. had intitled the King, 
and he ſaid, that the land ſhall be in che King withoat office, ſo that it being but 
an office of inſtruction, this map be good, notwithſtanding divers incerteinties 
therein contained; but the plain and apparant fault herein is, becauſe it is not 
to iuquire what lands the Pꝛio had at the time of the diſſolution, as it ought co 
be, fo2the wo2ds are to inquire what lands the late Pꝛior had, but it ſcems to me 
in this caſe, chat the Juro2s of the County of Bucks, map inquire of the founda⸗ 
tion in another County without doubt, this being but to infoꝛm and not co intitle, 
and this is not alike miſchiet᷑ ta the party, foz otherwiſe all Commiſſions to infozm 
would be quaſhed, and J habe ſeen a Recopd in this Court, where a man of a 
good family was found to be the Kings Uillain regardant to a Manno; in Nor- 
folk, and this was done by a Jury in Suffolk, and therefoge in ſuch caſes (God 
defend) but that a Jury may finde a matter local in another County : alſo a gzoſs 
defect is in the Inquiſition, viz. becauſe it doth not mention that the Mannoz of 
Cavers field came to the King by the Statute ok the 27. H. 8. but that the Pꝛiory 
came to the King by that Statute, and doth not ſay, chat this Mannoꝛ was parc 
of the poſſeſſions of the Pꝛioꝛp at che time of diſſolution, and fo2 theſe laſt matters 
it is apparent, that the Juquiſition, and Commiſſion are vitious, although it be 
not pꝛoper ko us, as the cale is to ad judge it, fo; here is no demuitet joyned, fo2 
the demurrer is jopned, as ik it were upon an Inkozmation of intruſion, and here 
is no intruſion laid to the charge of the Dekendant, and pet alter the plea pleaded 
by Moil, the Actozney pꝛaped that he may be convicted of the intruſion, and Moi! 
ſaid, that he ought to ſhew matter ſafficient, whereupon he upon the intruſion 
afo:eſaid ought to be convicted, ſo that a thing is demanded of us co give our 
judzement in which is not in queſtion befoze us, and cherefoze no judgement at 
all may be gwen here, wherefoze it is not needful fo2 us to diſpute other matters 
in the caſe, aud as to the queſtions in Law, which were argued by George Crook, 
and others, Tanfield chief Baron, noz Altham ſpoke not at all, becauſe they 
might come befoze them again to be adjudged upon a better office: but Bromley 
and Snig Barons ſpoke to the matters in Law, and their opinions were as follow, 
and upon the plea of Moil the caſe was this, that the Tenant pleaded proteſtan- 
do, that the Pꝛioty of Biſter was not founded by the name of the Pꝛiorp of Saint 
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Mary, and Saint Egbert of Biſter, as the inquiſition ſuppoſech, foz plea he ſaith ; . 


that out Thomas Banbury P3ioz of the Church of Saint Mary, and Saint Eg- 
bert of Biſter infeoffed him of the — — by the name of the Poi- 
ty of his Maunoꝛ of Caverrhield, as all#by the name of all his lands andTene- 
ments in {aversfield,aud that the ſaid feofmeng was made by the name of the Pri- 
or ok Saint Egbert of Biſter, and that it was known aſwel by the name of Saint 
Egbert as Saint Mary, and that the Manno; of Caversfield was well knownbp 
the name of the Moity of the Mannoꝛ of Caversſield, and that the Mꝛiq bed no 
other land in Cavers field, and ſhewed alſo, that there is another in Cavers field, 
which is called Langſtons Manno, the which herecofoze wos the Pyiars, . any 
allotted as a Moitie of a Manno, in the ſame Manne of Cavers fields, and 
thoſe and othercircumltances he uled in his plea to the intent 40 fhew, that all the 
land of che P2403 ſhall paſs to him, and be ſhewed that iht Manno: fold.cahim 
was known by the name of Langſtons Munuor. -Broniley Baron, the Coapo+ 
ration is miſ· named inthe Grant, becauſe it 19 tbing material, viz, the omifſion 
of the wozy Saint Mary, faz the name of aſſent in a body polictck is, as tht name 
of Baptiſme ina body natural, and the name of Baptiſme cannot be muß, nnen, 
as it appears 3. H. 6. and 1. H. 7, if Ioha by che name of Thomas ——_ 
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conclude che King, ſee the 11. Eliz. Dyer 279. where in ſome caſes the eſtate 
ſhall paſs by livery and ſeiſin, by what name ſoever it be made, but a Copporati- 
on cannot paſs an eſtate fzom them, but by Charter, and it map be conceived; 
that the founder intended two things; the one was Religion, oz mote pꝛoperly 
ſuperſtition, the other was, that it map remain to poſterity, as a Monument of 
the piety of his Anceſtozs, and then it the name ſhould be altered, the remem- 
brance would alſo decay, and therefoze whac name ſoever is firſt impoſed, ought 
alwayes to be obſerbev : and that the omiſſion of Saint is material, and he 
vouched Eaton Colledge caſe, 3. and 4. Ma. Dyer and 35. H. 6. 3 1. the caſe of 
the foundation of Saint Peter and Paul 8c. but he agreed the caſe in 11. Eliz. * 
Dyer 278. that omiſſion of the wozd undivided is not pꝛe juditial, becsuſe no ma- 
tertal variance. Secondly, it ſeemed, that all the Puozs Pannor of Cavers- 
fied paſſed by this grant, foz by 20. H. 6. and 22. H. 6, it appears, that a feof- 
ment of 20. Acres by the name of a Pannoz is good, and 6. and 7. B. 6. Dyer, 
if a man grant his Manno in S. containing 10. Acres, pet if it contain 20. As 
cres it is good, and the woꝛd Omnia, greatly infozceth the caſe as it ſeemerh, 
wherefoze, &c. Snig Baron laid, that the miſ-naming is a material variance which 
avoids the graut, allo it ſcemech, that Omnia alia ſhall not be intended to refer to 
moze then was granted by the other words, except there were other lauds beſides 
the 4Panno?, aud therefoze he thought chat only a Polity of che Pꝛiozs Manno) 
paſſed ; ſuper totam materiam. f 
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He Attoꝛznep general, it ſeems to me that the plea is not good fo2 dibers 
tauſes: iee the beginning befoze, fol.—— he ſaid, that firſt every iſſuable 

plea ought to expꝛeſs a place, but if the iſſue be friable by the Recozd, oz witneſ- 
ſes, a place is not neceſſsrp, 11. H. 5. ſo. 1. if there be no place, there is no plea, 
and there koze if it be beyond the Sea it is no plea. Secondly, in our caſe there 
is no place allevgedfzom whence the venue ſhould come to trie the entrie fn this 
caſe to be of all the pzemiſes, foz it is to trie the entrie, but in one particular par- 
cel, but J agree as it hath been ſaid of the other part, if the entry had been al⸗ 
ledged to be in thepzemiſes, then the venue ſhall come fzom all che premiſes, fox 
here the plea of che entrie pleaded by the Defendant is double, and pet it is good, 
becauſe of neceſſitie it cannot be otherwiſe intended in this caſe, but J cannot 
plead inthis caſe, that I have not entred into two Cloſes parcel of the pꝛemiſes, 
fo2 that is Negative pꝛeignans as is in-p. H. 6. fo- 44. in debt upon a bond where 
the Defendant was bound to require a huge, the Oekendant ſaid, that A. by the 
command of the Plantiffe diſturbed hum, we Plantiffe ſhall not be admitted to te- 
plie that A. did not diſturb him by his command, but by pꝛoteſtation that A. did 
not diſturb him, foz plea that che Plantiffe did not command him, Fc. 6. H. 6, fo. 
9. in a writ of entrie the Tenant pleads, that the demand ant confirmed after the laſt 
continuance, the demandant ſhall not ſay, that he did not confirm after the laſt 
continuance, 5. E. 3. fo. 1 in a per quæ ſervitia ofthe grant to the husband and 
wife, the Defenvant ſaid, chat the wife releaſed while ſhe was ſole, the other cannot 
replie that ſhe did not releaſe when ſhe was ſole, but oughtco deny the deed - and (a 
in our caſe if you will ſap by pzoteſtation, that the place where the entrie is ſuppo⸗ 
ſed is not parcel, qc. fox plea, chat pou habe not entred after the laſt continuance, 
then the ilſue ought to be jopned, ik we pleaſe 02 not, and this ſhall not habe any 
reference to the pzemiſes, but only co the two Cloſes, and then the venue ſhall 
come hom ihe two Cloſes ; wherefoze, gt. alſo by this plea ſo uncertain the Plan- 
title is pzejudice, foz admit, that in this caſe Hawkins the Defeuvant had res 
entred befoze the day of niſi prius, this had made dur writ good again, as ap- 
a pears 
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pears by 26. H. 8. fo 10. and 3 6. H 6. and 8. H. 7. and then if here the Defen⸗ Hill. 8. +4 
dant will ſap that the Plaintiff had entred befoze the iſſue, now it ſhall not be 2; che 
touching the pꝛemiſſes; Allo perad venture if he will aſſign the place, this may fall Jae. in pA 
out to be in another County, then where the Action was bzoughe , fo lo it * heque 
may be, and pet parcell of the pzemiſſcs, and ſo he may give us caule to demur. "I 
5 Allo to ſay cleerely that the Plaintiff had entre d, xc. is not good. foꝛ it ought to be 
that the Plaintif alſo expe led 02 amo ved the Defendant, as appears in the book of 
Entries, Tit. Debt or Leaſe fo. 11. 02 12. and fo. 175. B. alſo here the Plea is 
double co ſay in one cloſe called Well Cloſe , and this is matter of ſubſtance, 
whereof we may take advantage notwithſtanding this general Demurrer. And alſo 
be ſaith it is parceil of che tenements mentioned in the Deglaration,# this may be, 
and yet never parcell of the ching whereof the Action is bought, foz there are other 
Muts therein eompzehended within the pernoſme: And as to the objection of 
Ser jeant Dodderidge, that here is a diſcontinuance becauſe the Plea is not con- 
tinued by the Judge of Niſi prius into this Court here, it ſtemeth that this needs 
not, notwilhſtanding that it be 4 collaterall Plea in this Court, in Trin. Term at 
the Aſſifes, but it is that the parties afozeſaid do attend in Octab. Mich. and the 
continuing untill the Aſſiſes is but with a Niſi prius, ęc. and by etpꝛeſſe woꝛds the 
the Parties have day to attend to hear judgement , and at the Aſſiſes to try the 
iſſue, and this is a ſufficient continuance 2 and as co that the Judges of Nifi prius 
" Bught upon this Plea to diſcharge the Jury, to that it ſeemeththat che relinquiſh 
ing of ce illue joyned, and the acceptance of this new Pleais a diſcharge in Law. 
Aiſo the Judges of Niſi prius have no power to give day in the Court here co the 
Parties,foz the Court here is to appoint the day in the book of the other part, 37. 
H. 6. fo. 2, is only that the Judgs of Niſi prius give fo the parties their day, viz. 
the ozdinarp day, and not another day, and the caſes tit. Voucher, and tit. Journ. 
in Fitz. cited of the other part are, where the Plea is to be put in knother Come, 
as Durham, &c. where the parties have no dap befoze, and there a bay ought to be * 
given, but that is apparantly different from our caſe. Nichols Ser jeant to the 
contrary, admit that the Action had been bꝛought of the Manno of D. only, and 
the entry had been alledged in parcell as here it is, then it had been good, ſee the jd 
Book ol Entries tit. Debt or Leaſe, 11. or 12+ acco2dingly, and by the ſame rea- d 1 
ſons it ſcometh, the Action being brought foꝛ the ejectment of tinee Mannoꝛs, ę the a 
entry was pleaved to be in one Cloſe, parcell of the Tenements, and good, foz | 5 
the venue wall come from all, as well from one Cloſe, as from the other. Alſo 4. 
here the entry is alledged to be in parcell of the Tenements, end not of the pꝛe⸗ 11 
miſſes, and ſo the venue fo2 the tryatl ought to be nom the thaee Towns where A 5 
the odde Acres lpe, and not from the Mannoz; alſs and by a reaſonable in- \ bd 
tendment it may be conceived that the place where c. lyeth in all the thiee Towns, U 
36. H. 6. fo. 17. the Defendant ſaith, that the place where gc. is parcell of the 41 
Manna of B. that he intitled himſelk unto, he needs not ſhew where the Pannoß . 
lpeth, and yet it Wall be intended in the ſame County, and although that in ſuch J. 
caſe it is ſaid to be ſhewed in cettain, by the Book in 6. E. 6, Dyer fo. 76. pet this 
doth not pzove that it ought ta be of neceſſity , and here by the ſhewing of che 
Plaintiff he bad confeſt che matter of fact, which is au entry into parcell of the 
Premiſſes, and by conſequence he falſified his Mut fon if he confeſſe that he 
; hadencrevinto any parcell thereof whereof he bzought bis Action, he had falſifi« 
ed his zit cleerelp, & he vouched 21, H. 6 fo. 8. and 6. Eliz. Dyer 226. in a Eje- 
Rione firme againſt Nevell and others, it is ſaid that by a Demurrer to ſuch a 
Plea, the Plainciff had confeffcd che Entry , but otherwiſe it Hould be if he had 
imparled , ſee Boywld and Mullinexes caſe in Dyer fo. 14, fox the ſhewing of a 
plate, gt. and l. 5 E. 4. fo. 138. an Executs} pleads fully adminiſtred, and at the 
Niſi prius he pleads that the Platntiff recovered part of che Debt in D. after the 
left cootinuance, and a good lea, although it be not ſhewed in what County D. 
is: Alſo it ſeemeth that dap ought to be given in this Plea, oz otherwiſe - is a 
dilcon- 
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diſcontinuance, fo2 the dap given upon the Roll is to hear judgement upon the vers 
dict, and this piea is Collateral, wherefoze, gc. and he vouched 10. H. 7. fo. 
27 and7. E. 3. fo 338. by Herl, where a difference was taken when a dap in 
Bank ſhall be given, aid when not, and he vouched 4. and 5. Eliz, Dyer 218. 
where Fitz. Tuſtice gave dap in Bank, Taufield chick Baron, true it is, that 
if t be in an Aſſiſe which commenceth opiginally befoze the Judge of Aſſiſe he map 
give dap. Nichols alſo rouched '33. H. 6, and 11. E. 4. fo. 13. Hobert Attoz⸗ 
ney gencral, che demurrcr doth rot confeſs che p!ea when it is inſufficient, but 
if upon the demurrer the plea be ad judged ſufficient, then che fact is confeſſed, 
fo2 the demurrer only conſelle th the matter of the plea contittonallp, viz. if it be 
good in the matter ofthe cafe, in 6, Eliz. Dyer 226. the Plantiffe conccived, that 
the plea there eught not ts be plcaded in an c jectment alter the laſt continuance, 
and did not de mur fo2 the form, and a demurrer doth not confiſs the plea good, 
although that the matter is true, and the Book in 21. H. 6. doth not pꝛove againſt 
me, to} that was of an actual confeſſton, but in 37. H. 6. the iſſue joyned was, 
if be who p: apes to be receibed, map plead the entrie of th? demandaut after the 
laſt continuance, and the cauſe of the demurrer there, was only if he could plead 
that plea or not, becauſe it appears not, ifhe had ary thing in reverſion oz no, 
and ſo it leemeth, that we might bare demurre» ſpecially, and thts had been no 
confcſion, and therefoze the general demurrer ſhall not pꝛe judice us, fo2 the mats 
ter of confeſſion. ' Bromley Puiſne Baron, it ſecmeth the plea is not good, be⸗ 
cauſe a place is nc: aſſignes in certain in what Town the entries, divers Towns 
being allt dged, it ſeemeth that it is no diſcontinuance, fox there needs no ſpecial 
dap to be git en, but the dap of return of the n:f1 prius, fa; they canuot give any 
dap being delegate only to a ſpecial purpoſe, and it ſeeme to me, that che demure» 
rer doth not confeſs the plea of the Defcnrant,but condjutsn«Iip,viz. if the plea fall 
out to be good, fo2 otherwiſe the Planciffe ſhell be outed to take adventage of a 
bad plea, and (@ upon the whole matter, it ſecms that judgement ſha!l be given 
in the ejeRioneEfirme fo2 the JPlantiffe, Altham ſccond Baron, to the ſame 
purpoſe, there ueeds no (pecial dap to be gien by the Judge of niſi prius, al- 


though that it be upon a Collateral matcer, oꝛ plea, fo2 bythe reco;d in this Court 


a day is given to the Yurozs conditionally, viz. if the Juſtices of nifi priug at the 
Alliſes do not come, ec. but to the parties it is given abſolutely: fee 6. Aſſiſes 
pla. 7. and L. 5. B. 4. fo. , 3, and 4. where there ere ſeveral caſes to this-purpole ; 
ſee 9. E. 3. 21. H. 6. fo. 10. if the Defendant make default, at nifi prius, a 
new diſtreſs ſhall illue to the ſame Yurozs to be here in Bank, and 3. H. 6, fo. 8. 
and 9. if a man appear, aud plead, he ſhall never take advantage of aup diſcontinu⸗ 
ance : Alſo it ſeemeth that the plea is not good, and to ſay, that the wozd Tene- 
mentorum refers only to the odde acres, and not io the Mannoz, it ſeemeth, 
that it refers to all: but if it (hall be taken to refer only to the odde Acres, pet 
this is not good, and this is pꝛobed by the Book in L. 3. E. 4. fo, 1 10. fo a 
plea to the writ, ought to be elwapes certain, and this caſe alſo anſwereth, that 
which hath been ſaid, that the demutrer confeſſeth the matter againſt the Plantiffe, 
foz J ſap if you ple ad a teleaſe in Bar ot a debt, and ſhew no place where the relcaſe 
was made, this demurrer is no confeſſion of the rcleaſe, except that the cauſe of 
the demurrer fall out againſt me, wherefoze in reſpect that the plea is not good, 
and is peremptorp to the Defendant, as other pleas to the writs are, fog this cauſe 
J conceive Judgement (hall be given fog che Plantiffe. Snig Baron accozdingly, 
that the plea is not good, fo2 the not ſbewing of a place certain wherein the entrie 
was, as by the matter of diſcontinuance, it ſeemeth that the day of niſi prius is 
all one with the day in Bank, and cherefoze there needs no dap to be given, and 
fox that the death of any of the parties after the verdict, and bcfozethe day in Bank 
ſhall not ap the judgement, the Books which were cited on the other parts are 
different f2om our caſe, fo there the ſuit was adjourned into another Coutt, and 
the Courts in the Country are not as the Courts here, and therefoze it was ne- 


N ceſſarp, 


Sir —— —_— 
cale before, 


* eſſary, that in ſuch caſes a day ought to be given: fo2 the mannez of pleading Hill. g 
we ought co give judgement againſt him who pleads the plea, notwithſtanding Jac 2 the 
the matter admitted by the Plantiffe, wherefoze judgement ſhall be given koz che E * 
Plantiffe. Tanfield chief Baron accopvingly, the plea whereupon the iſſue was — 
jopned, was fo; three Mannozs and lands in three Towns, and enttie is alledg- 777 
ed to be in two Cloſes called gc. parcel of the pzemiſes, in Bar of the Action, if 
the Defendant in lic w of not guiltie plead an affirmative plea, and at niſi prius he 
pleads another plea, then the entrie ought to be, that the Defendant relicta veri- 
ficatione &c. but in our caſe ſuch an entrie needs not; the plea here ought to be 
moze certain then others, fox two reaſons, Firſt, it ts pleaded in abatement of 
the writ. Secondlp, it is in delay of the Plantiffe, and to which no rejoynder 
can be made, as to the plea it ſeemeth it{is not good, foz by 10. H. 7. fo. 16.a 
quare impedit was bzought by an Adminiſtratoz ofa grantee of a next avoidance, 
and ſhewed that the Biſhop of Sarum granted Adminiſtration to him, the Defen- 
dant ſaith, that the inteſtate had bona notabilia in divers Dio:eſſes, and ſo the 
Adminiſtration void, and ſhewed in what Dioceſſes the goods were, but ſhew- 
ed no place where chep were, and therefoze it was adjudged, that the plea was 
not good, becauſe he did not ſhew a place gc. ſee 2. R. 3. and 5. H. 7. accopdingly, 
and this plea ſhall not be amended by a rejoynder, as is 21. H. 7. alſo to ſap 
parcel of the pꝛemiſes, this cannot be intended, that parcel ot three Bannozs, oꝛ 
of the three Towns in certain, and theretoze che plea cannot be good, becauſe 
there is no place fzom whence the venue ſhould come, and it is inconvenient, 
that the vinuc ſhould come hom all, if the place where, gc. lies but in one Town, 
foz as it appears in Arundels caſe; Cook lib. 6. if a Mannoꝛ be alledged to be 
within a Town, the venue (hall come fzom the Town, becauſe it is a place moze 
certain: as to the general demurter, that the plca afozeſaid, is leſſe ſufficient 
in Law, Fc. in 18. E. 4. it appears, that in debt upon an Obligation, the Plan: 
tiffe doth not ſhew a place where the Obligation &c. and che Defendant confeſſed 
the Action, yet notwithfanding this fault, Judgement ovghe co be given againſt 
the Defendant, but this differeth fzom our caſe, becauſe here is an exp2eſs con: 
feſſion, - and in our caſe here is not: alſo here needs not to be ſhewed any ſpecial 
cauſe of demurrer, but advantage may be taken well enough upon the gencral de- 
murrer, but if the demurrer were, that the plea amounted tothe general iſſue ons 
Iy, there ought to be ſhewed a ſpecial cauſe, oz otherwiſe no adbantage- cobe ta- 
ken, and he cited the agreement of ſeven Judges, to be at Serjeancs June in 
Fleerſtreet, this Term in a writ of Erroz in Dickenſons caſe ; the cale intended 
was between White and Prieſt, parties in an Action upon Tzover end converſi- 
ov, and the Recoꝛd chcreof is in the Rings Bench, Trin. 7, Jac, Rot. 843. as to 
the matter in Law, conching the dilcontinuance fo; want of a dep given by the 
Judge of niſi prius, it ſcemeth there is no diſcontinuance in this caſe, foz there 
needs not to be any dap given es our caſe is, pet in ſome caſe the Judge of niſi 
pr ius ought to give dp, but that ſhall not be a new day, but only the day within 
contained, and that but Ti ſpecial caſes, viz. if the iſſue be joyncd, and at the 
ſhe wing of the evidence there is a demurrer, here the Judge giveth to the party 
te day within contained, as it appears in 10 H. 8. Rot. 835. and Hill. 11. H. 

8 accozdingly in the Common Pleas, but Hill. 36. Eliz Rot. 448. upon none 

ſuit at the Aſſiſes no day given, ſo if the patty coufeſs the Action, and ſo if there 

be a bill of exceptions, yet no day ſhall be given; Hill. 38. Eliz. Rot. 331. in 

the Kings Bench, but peradvencure, it wiil be ſaid, that cheſe Authorities do 

not match with our caſe, becauſe it is upon a mate tial ples, but J (ap it is all 

one, and therefozc tacaſe of a releaſe pleaded after the laſt continuance this is re- 

cozded, and yet no day given as appears Hill. 4. H. 8. Rot. 906. in the Come 

mon Pleas, and this was upon a new and Collateral matter, as cvr caſe is: 

Trin. 20. H. 8 Rot. 247. 02 2447- upon an Arbi:rament pleaded, and he veuch- 

ed divers other pzecedents upon the ſame point: Trin. 3. H. 8. 446. or 466. 
N and 
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Treſpas againſt Bromleyes caſe Hill. S. 
Gibſon and others. S Jac. in the Exchequer; 


Hill. 8. 
Jac. in the 
Exche- 
quer. 

WY WD 
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and 14 H. 8. Rot. and 11. H. 8. Rot. 446. and Mich, 31. H. 6. Rot. 14t. 
and, Hill. 3 3. H. 6. Nota, that here it was admitted without any donbt, that 
an Ejectione firmæ lpeth of a Manno, although it was ſai at rhe Bar, that 
Williams Juſtice was of opinion to the contrary the laſt afſtſes at Norwich: and 
ſo by ail, Judgement was entred foz the Plaincif immediately, and a Mut of Ex» 
ro2 was bzought, but never pꝛolecuted, fo2 the Connteffe of Pembrook had dap 
given to remob? her goods out of the Panſton Pouſe, and ſo ſhe relinquiſhed the 
polſtſũion of all the pꝛemiſſes, as J heard. 


/ 


Treſpaſle againſt Gibſon and others. 


Pon evidence to a Jury, an Action of Treſpaſs againſt Gibſon and others, it 
appears that the Defenvavt was Deputy to the Duke of Lenox, upon bis 
Patent of Ulnage, and that by vertue thereof, he pretended to make ſcarch of 


tertaine Stuffs called new Dyapezy which the Plaintiff were cattying to Lon- 


don, and at the Town of Ware two oz thzee ftrangers affirmiug themſelves to 
be ſervants of the ſatd Gibſon, dio unpack the ſaid Drapery , and {aid it in the 
dirt, whereby the Plaintifs were hindred of che ſale cc. And in this cale it was 
agreed, if they as Servants to Gibſon without his pzecedent appointment doe 
ſciſe the Plaintifs goods, and the laid Gibſon appꝛove them to be ſeiſed, although 
his Servants without his conſent abuſe the goods, yet Gibſon ſhall be Treſ- 
paſſer ab initio. Alfo they agreed without any ſcruple, although that the firſt 
ſciſure of theſe goods be admitted to be tawfull as by the pꝛetence oz licence in 
Law, pct the abuſing of them makes the oziginall ſciſure co be wꝛong full, and treſ⸗ 
paſs lyeth, and cherefoze in this caſe, although it were not p2oved that Gibſon 
himfcif appointed, 02 was p2ivy to the miſaſing afoꝛe ſaid, pet he ſhall be charged 
in dammages, and ſo he was foz ſeverall ſeiſurcs in an Acton to 32. pounds, viz. 
30. I. fo} one ſeiſure, and 2. l. fo2 another ſeiſure, and ſo ſcrerail dammages fox 
feverall Treſpaſſes in one Action, and although that by the atuſing of an Au- 
thozitp o2 licence in facto a man ſhall not be a Treſpaſſo2 ab initio : but an Acti- 
on upon the Caſe lpeth, pet foz miſuſing of an Authozicy in Law, Treſpaſs lyeth 
ab initio, foz if he who hath power to ſeiſe, Eſtrayes, will labour the Eftrap, 
a Treſpas lyech fo che leiling thereof, Bagſhe cs caſe, Hill. 4. Jacobi in the 
Kings Bench. | . 


Bromleys Caſe, Hill. 8. Jacobi in the 
Exchequer. 


tton Serjeant came to the Bar, and ſhewed that one Bromley had befoze 

this time made a Leaſe fo years in County Palatine.of Durham, of certaine 
Cole-mines in that County, rendring rent 100. l. per annum, which tent is ar- 
reare fo divers years, and that Bromley vecame out{:wed here in the Common 
Pleas fo) debt at the Suit of Cullamonr a Merchant, and that the King had 
granted this debt due this Leaſe fo2 years as fozfeited fo; outlawyy unto 
dim: And Hutton fox the Biſhop ſaid, that it belongs to him, becauſe he had all 
the goods of men outlawed within bis County, and if this debt belongs to the 
Ring, or the Biſhop, it was the doubt, the party being outlawed in che County of 
Northumberland which is out of the County Palatine of Durham: Tanfield 
chief Baron ſaid that the debt (hall follow the perſon, and he ſaid chat in 21. Eliz. 
Vere and Jefferies caſe, it was a queſtion , if debt upon a Bond ſhall be fozfeited 
to him, who had ſuch a privilege where the Bond is, and he laid that in this caſe 
| it 


4 ſabell F 3 Brokenburies? Robert Bechets cale 91 
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»it was reſolved that he fhall have che Bond and debt ( who had Bona utlagato- ill. 8 
rum) where the Bond is, and ſo it was reſolved as he ſaid in a Caſe reterred , * * h 
out of the Realm of Ireland, but here is a bebt which accrueth bp reaſon of a reall Jac. in the 
contract of goods in the County Palatine, and he who is Debtoz is the party g Xxchequer 
outlawed, but not in the County Palatine of Durham: And Hutton Set jeant 
ſaſd, that he dad the Rolle of a Caſe in this Court in the time of E. 3 that the 
Biſhop of Durham was allowed a debt in a moze Crong caſe then this is, taz there 
a Creditoʒ was outlawed in London, and his Bond was alſo in London, and the 
Creditoz was only an Juhabitant within the County Palatine ,. pet the Biſhop 
was allowed this debt : Curia put in your Claime, and we will allow that which 
is reaſonable, and it was adjourned, 

* 


— 


. IJabell Forteſcues caſe. 


Pon a motion it was ſhewed by Coventry, that upon a penalty impoſed up- 

on Iſabell Forteſcue fo her Recuſancy, and Inquiſit ion iſſued, and it was 
found by che Jury that the ſaid 1ſabell was ſeiſed of no Lands, but thoſe menti⸗ 
oned in a Schedule to the Inquiſition annexed, and then expꝛeſleth divers parti- 
culars in the Schedule, without expzelle finding chat ſhe was ſeiſed of them, 
this is no good Juquilition , no? finding of any ſei ſin, by the whole Couzt: And 
ſo by the Court, where an Znquiſition oz Schednle ſaich, that che ſaid Iſabell was 
ſeiled of rhe Bannoz of D. as by infozmation, thts is not good cleerely, fo2 it may 
be the is ſeiſed without infoꝛmatian, but where it was ſhewed that upon this in⸗ 
ſufficient Jnquiſition, divers ſummes of monep were levied, and patd into the 
Rings Coffers, that this may be reſfozed: The Court anſwered, it doth not aps 
pear, but that che King map by a new Inquilition have this money juſtly, the:e- 
foze it wall not be delivered out of the Kings Coffers, but if pou mone good 
matter in equity to be diſcharged in your Englih Bull, pou ſhall have reftitu- 
tion, gc. | 


/ 


Brockenburies caſe. 


e Kings Debtoz ſuffered A. to manure his Land, and cherefoze the She« 

riff ſeiſed the goods of A. foz this debt, whereupon A. (to the intent to have 

his goods again) paid the Fees to the Sheriff, and made a Bond to tbe Ring 
to pap the Summe due : And now upon a motion and Affidavit that the Debtoz 
bimſelf had ſufficient co ſatisſie the debt due, it was o2dered by the Court, that 
the Fees taken by the Sher ff ſhall be reſtozed to A. aud that the Bond rem une 
in the Office here, and if this debt can be levied of the lands, 0z c800s of the Debs 
tos, the Bond ſhall be deltvered to A but if it fall out chat it cannot be levied of 
the Oebto2, then che Ring ſhall reſozt co A. upan this Bond, and he ſhall have 
the aſſiſtance of this Court fog his reliefe egainſt che ſaiv Brokenbury che 
Debtoz. . 


* 


Robert Beeket⸗ caſe touehing 
Recuſancy. 


Obert Becket ſciſed of divers Lands in Fee in the County of Cornwall, 
upon an Indictment in 28. Eliz. was convicted of Recuſancy fox 10.moneths 

next hefoze, and died in 1. Jacobi, and no other conviction ever wag, and V 
N 2 Ce 
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Robert Beckers caſe touching 
Recuſancy. 


Hill. 8. 


Jac. in the 


Fxche- 


quer, 
. 


de ſacto he continued a Recuſant untill his death, and his Land, viz. (wo parts : 


thcreof were ſeiſed in his life, and the King anlwered of 2co. I. thereof, which ins 
curred in the moneths contained in the Indictment , and now a Tt ts iſſued 
which ſuppoſeth che (aid Robert co be indebted to the King in 20.1, fog every 
moneth he lived after 28. Eliz. uncill 1. Jacobi fo} his Reculancy, which amount- 
ed to 4000. l. which Cit alfÞ commands to enquire what Lands the [aid Ro- 
bert Becket had at the time of his death, and chereapon it was found that he 
had divers Lands, #c. and upon a Scire facias to the Terrctenants ts ſbew caule 
wheretoze two parts of the Lands of the Lid Robert Becket ſhould not now be 
ſeiſed for the debt of the Necuſant afozeſaid, one Henry Becker as Terretenant, 
or Tenant of the Þ;emiſſcs pleaded that the Ring is ſatisficd of all the 20. I. and 
fo2 all the moueths that the ſaid Robert was convicted to be a Recuſant, and 
he vouched the Conſtat thereof under the hand of the Ocputy of the Pipe Dffice, 
and fo} the reſidue he ſaid that by 28. Elz cap. 6. it is amougſt other things en- 
acted, that if any perſon which hath not repaired , or ſhall not repaire to ſome 
Church, Lhappell, oz uſuall place of Common Pꝛaper, but hath fozbozne, oz ſhall 
fozbear the ſame, contrary to che Tenoz of the Statute of 23. Elz. cap. 1. and 
hath been heretofore convicted foz ſuch effence , ſhall forfeit , gc. pꝛovided 
that it he hath made ſubmiſſion , and been confozmable accozding to che true mean- 
ing of the ſaiv Statute, oz ſhall foxtune to dye, that then no forfeiture of 20. l. 
foz any moneth, oz fo ſciſure ofthe Lands of che ſame offender , from and alter 
ſuch ſubmiſlion and conformity, 02 death, and full ſatisfaction of all the arrerages 
of 20; l. monethly befoze (uh leiſure due 02 papable, ſhall euſue, oz be continued 
againſt ſuch Dffendoz, aud traverſech without that, that there is any Recozd be- 
ſides this zit, to charge the ſaid Robert Becker deceaſed, of o2 for the ſumme 
of 4000. l. towards our ſaid Lozd the Ring,@#c.and ſo pzapeth to be diſcharged theres 
of. Upon which {lea the Kings Atturnep Generall demurred, and Coventry 
arguedthat the Plea is good, x he ſaid chat chere are thꝛee Points to be conſidered 
Firſt, that if a man be convicted of Recuſancy in 28. Eliz. foz 10. moneths then 
paſſed, aud de facto continueth a Recuſant untill his death in 1. Jac. with- 


out other conviction , if now the Ring can claim 20. l. a moneth foz moze moueths 


then are contained in the Jndictment whereupon he is convicted. Secondly , ad- 
mit that the King / map have the fozfeiture foz every moneth, whereof no convitti⸗ 
on was as well as if a conviction had been; then if the Ring can ſeiſe che Lands 
fo2 the papment thereof after his death, no ſeiſure being had foz it in his life, by 
the Stat. of the 28.Eliz. oz if the power ofſeiſure be altogether gone by the death 
of the Recuſant. Thtrdlp, admitting that the King ſhall have moze then is con- 
cained within the Indictment, if the Debt it ſelf be not gone by the death of the 
Recuſant ; To the firſt Point, there is no Pꝛelident to be found that any man con- 
victed befoze 28. Eliz. was charged to the Payment of nioze then that which was 
within the Indictment, and the wozds of the Statute of 28. Eliz. contained 
within this Clauſe which pzovides fo2 the payment due ſince the Convict ion, do not 
infozce any conſtruction to the contrary,and in this Clauſe the woꝛds being, (do pet 
remain unpaid) are not pzoper wozds but fo2 a thing papable befoze this Sta⸗ 
tute, fo ſo manp monechs whereof he was convicted of Recuſancy, and the woꝛds 
without anp other conviction are to be underſtood foꝛ ſo much as was unpaid of 
that contamed in the Judictment, and the laſt Clauſe of this Branch of the Sta» 
tute hath not che wozds without any conviction, and the other Clauſe pꝛovides 
that by expꝛeſſe wozds fo2 the ſature time, every perſon who ſhall be once convict» 
ed ſhall forfeic, t without other conviction, and it was reſolved Hill. 4. Jacobi 
in che Kings Bench between Grinſtone and Oliver, that the Statute of 28. Eliz. 
alters, and adds thee things to the Statute of 23. Eliza. 1. That all che mg« 
nep due fo: Recuſancy (all be paid into the Exchequer. 2. This limits a time 
fo2 papment thereof yearly, viz. in the four Terms of the year. 3. This giveth 
a penalty, viz. power to ſeiſe all che goods, and two parts foz non-payment, but 
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all chat is only foz that which was papable befoze che conviction , and therefo e 
the wozds in the Bzanch which contains our Cale, have apt woꝛds of couſtruct- 
ou, that he ſhall pap all due fo2 the paine of ſeiſure, fog 23. Eliz. gives no ſeiſure, 
but impzilonment if payment be not made within thzee moneths after judgement, 
and ſo iu our caſe Conviction ought to pzecede the duty: To the ſecond Point it 
leemeth that the power of (ciſure within this Statute is gone by the death of the 
Recuſant, fo2 befoze the Statute of 1, Jacobi the power fo; ſeiſure was but a 
penalty, that if the party fail in payment of 20, Il a moneth then gc. and in all caſes 
upon penall Laws, if the party die befoze che penalty inflicted, this Call not be 
inflicted at all, and that this is but a penalty, he vouchedone Grayes caſe in 1. and 
2. Jacobi to be adjudged accozdingly : Alſo the woꝛds in this Statute which give 
the ſeilure of Land, appointeth a levying to be of the 3. part fo2 the maintenance 
of the Dffendoz, his Wife, Childzen, and Family, and after his death he hath no 
Wife, ſo that if it be demanded when the ſeiſin muſt be, the anſwer is, then when 
a third part may be left ſo2 bis uſe, which cannot be but in the life of the Reeu- 
ſant: Alſo it appoints that the ſeiſure oughs to be by Pzocelle which ought to be 
in the life of the party by iutendment: Alſo the Proviſo of the Statute of 28. Eli. 
ſaith, that if aup perſon ſhall dye, no leiſure ſhall inſue, oz be continued, ar 8 
our caſe is within thoſe wozds, fo; in regard there hath been no ſeilure in his life, 
therefoze after his death no ſeiſure ought to inſue, aud the wozds which purpoze 
another ſcmblance of conſtruction, viz. and ſatisfaction of all arrerages, are to be 
underſtood only in caſe where there was a fozmer ſeiſure , chat is in the life of the 
party, and have reference to che wozds(to be continued ) and that the intent is ſo, he 
ſaid that the words are, ſo that the Weir ſhall pap nos moze but lo much as the 
Land was ſeiſed to!, To the third, it ſeemeth that in this caſe the debt it ſelf is 
gone by the death of che party; At the Common Law, a peualty ſhall never be re- 


Hill. 8. 
Jacobi in 
the Ex- 


covered againſt the Peir, except that judgement be gwen againſt the Anceſtoz, - 


and foz that ſee 40. E. 3. Executors 74. and 41. Aſſ. pl. 15. and 15. Elix Dyer 
322. And allo if a Recuſant had been convicted upon the Sat. of 23. Eliz. and 
dyed befoze judgement, cleerely this (ozfeicure (hall never be charged upon the 
Heir, fo che woꝛds are, that a Recuſant (hall fozfeft 20. l. a moneth, and if he 
doe not pay it, then appoints the recovery by Bill, Plaine, oꝛ Jnfozmation, and 
this ought to be alwaies in the life of the party, then the Stat. of 28. Eliz. ma- 
kech not a new debt o2 Foxfcicure, but gives a penalty foz the non-papment of 
that which was a debt within 2 3, Eliz. and that the intent of the Stat. of 28. Eli. 
was but ſuch, this is pꝛobed by the Title of the Act, viz. fo2 the moze ſpeedy and 
due execution, c. 2. It is pꝛoved by the firſt wozds of the Act, foz the avoid- 
ing of all delaies, gc. ſo that it appears, that this Act is but as a penalty meetly: 
Alto he laid, that this Stat. of 28. Eliz. dilpenceth with che conviction as to the 
penalty, but doth not take away the Conviction : allo he ſaid that c-nviccion 
without Judgement makech not a Debt: Allo he who is convicted by pzoclama- 
tion, and die th, is diſcharged : Allo he ſaid that our Caſe hath been compared ta 
a Debt upon an Obligation, but this is not like, fe2 the Stat. lands not iude⸗ 
finite, but hath reference co 2 3. foz otherwtſe a Recuſant may be doubly charged, 
that is. upon both the Statutes, fo2 there is no means to recover the Debt but 
by this Statute of 23. Eliza. See Sir Edward Walgraves caſe Dyer 231. 


Wentworth and others againſt 
; Stanley. 


I XJ Entworth and his Wife , and Rich and his Wife bzought an Ejecti- 
one firmz againſt Stanley, and ſhewed in their Declaration how one 
Edward Stanley was ſeiſed in Fee, and mnfeoffed the Carl of Darby & others 15 
, the 
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Hill. 8. 


Jac. in the 


Exche- 


Juer. 


to the Counce 


the uſe of himſelf fo} life, the remainder tothe uſe of the Plantiffs wife fo2 100. 
years, and died, and the Planciffs entred, and the Defendant ejected them gt. 
and this Feofment was made in 40. Eliz. the Defendant ſaith, that long befoze 
one Richard Stanley was ſeſedin Fee, and gave it to the ſatd Edward Stanley 
in tail, and that he ſo ſeiled made a Feofmeut tothe uſes as is allcdged, and dicd, 
and the _ entred, and the Defendant as iſſue of the Feoffs2 re · entted, 
and ſo by his pꝛetence he is remitted, whereupon it was demurred; and up 
opening this caſe, the Barons were clear of opinion, that che ifſue in tai 
is rimüted, aud came paramount the leale, and lo the leaſe fo2 years is gon 
allo by the chick Baron, and Baton Snig, there needs no Traverſe to-ve alledged 
bp the Plantiffe, becauſe it was but of a fee gained in an inſtant by the ftofment ol 
a Tenaut in tail, and a fee-ſimple gained in an inſlant needeth not tobe Traters 
ſed: 5. H. 7. and 2. E. 4. wherefoze the Court ſaid, that judgement ought to be 
given againſt ge Plartiffs, but pet at the deſire of the ſome, the Court gave day 
on both parts to argue the caſe z at which day came Heneag Finch 
fo2 the Plantiffs, and he argued co the matter in Law, and therein he laid, that 
by the fcofmenc of Tenant in tail, the ule to himſelf fox life, the remainder to his 
daughters fo2 years, without limiting the reſidue of the uſe, chat in this caſe 
the reſidue of the uſe ſhall be in the fcoffes, and not in the fcoffo2, fo2 by him there 
is a difference between a feofment by him who had a fee with limitation of an uſe 
as above, anda feofment made by him who derives an eſtate out of a fee, fo2 when 
Tenant lo; life, oz Tenant in tail makes a feofment, and limits an uſe foz part 
of the eſtate as above, there the reſidue of the iſſue (hall be to the feoffee, and he 
vouched Caſtle and Dods caſe adjudged in the Common Pleas, 8. Tac, that if Te- 
nant fo? life gꝛant over his eſtate without limiting of an uſe, ic ſhall be to the uſe 
of the grantee, moꝛe ſtꝛong here in a toztious act, as our caſe is, but if Tenant 
in tail will levy a fine with limitation of uſes as above, there the reſidue of the uſe 
ſhall be to the uſeof the Conuſoz. Secondly, admit that the reſidue of the uſe in 
this caſe ſhall he to the feoffo2, pet he ſhall not be remitted to the ule as it ſcemeth, 
the wozds of the Statute of 27, H. 8, are, that ceſtuy que uſe ſhall have like e⸗ 
Nate in the land as he had in the uſe, and therefoze it is clear, that che firſt taker 
of the uſe ſhall not be remitted, as it is reſolved in Amy Townſends caſe in Plow- 
den, and although the woꝛds of the Statute mention not heirs oz iſſues, pet by 
the intent of the Statute they are in equal degree, but the Books which are a- 
gainſt this opinion are two, viz. 33. H* 8. Dyer fo. 51. but there it is not ex- 
pꝛellp ſai, that the iſſue is remitted, but 34. H. 8, Br. remitter 49. is expe fly 
againũt me, but the ſame year in Dyer fo. 54. it is there made a quere, and in 
Bevilscale it is only ſaid, that the firſt taker of the uſe cannot be remitted, but ol 
my opinion was Baldwin and Shelley, in 28. H. 8, Dyer 23,24. and in Sanages 
caſe, and 29. H. $. it is reſolved, that if a man hath land by Act of Parliament, 
there ſhall be no remitter, and ſo here; wherefoze gc. and he ſaid, if Tenant in 
tail be, the remainder in fee, and Tenant in tail makes a feofment to the uſe of 
himſelf in tail, che remainder to him in remainder in fee, in this caſe he in there- 
mainder in fee ſhall not be remitted, fo2 then che firſt taker ſhould be remitted 2 
tothe pleading, it ſeemeth that the bar is not good; and firſf, the general demur- 
rer here doth not confeſsthe matter of fact, no moze then in Gawins caſe in 29. 
H. 8. fo. 40. by Brown, a demurrer upon account in an appeal is no confeſſion 
of che fact, and in 44. Eliz. in Criſp and Byrons cafe accozdingly : ſee Sir Hen- 


/ry Browns caſe befoze, a good cale to this purpoſe : then as to the Bar, it ſeems 


it is not ſufficient, fo2 want of a Traverſe of a ſeiſin in fee, alledged in the feoffoz, 
who was Edwerd Stanley, fot it is a rule that two affzmatives cannot be allow... 
ed in a Declaration, and che Bar without Traverſe of that which is mentioned 
in the Declaration is not good, except there be cauſe of ſome impoſſibilitie, oz 
fnconventence ; but pet this is to be underſtood where the affirmatives are ex- 
pꝛeſs, and not by implication, as in Moiles caſe, if the Defendant in his Bar 
confelg 
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ronfeſs afee determinable, he needs not Traverle the fee alledged by the Plan- Hill. 8: 


Jac. in the 
Exche- 


tiffe ; but in our caſe here is an allegat ion made by the wozds of a ſee, to be in the 
feoffox, and che Bar confeſſeth only, as of a fee gained in an inſtant ; but J a- 
gree, thatifthe Bar had been, that the Feoifoz was Teuant fo2 pears, and 


made a Feofment ; this had been good without Traverſe, but when Tenant 7“ 


m tail makes a Feofment, it ſhall not be intended, that he gained a Fee, becauſe 
t may be he hath purchaſed the remainder, and thereby had lawfully acquictedir, 
as an addition to his eſtate ; and here the ſaying in the Deelaration, that Edward 
Stanley was ſeiſed in Fee as a thing material, and of neceſſitie, and not ſuperflu- 
dus, as the pleading in a Declaration for debt upon an Obligation to ſay, that 
the Obligoꝛ was of full age, oz as a Repetition of the writ which needs not be Tra- 
verſed, and that it appears in 15. Ed. 4. in ſome caſe a Surplaſ*ge ought ta be 
Traverſed, and 7. Ed. 6. Title Formedon, the Declaration as in our caſe 
ought to be ſpecial, and 21. H. 7. if a man will maintain debt upon a leaſe, he 
dught co ſhew how he was intitled to make the leaſe : alſo although chat in our 
caſe, the leaſe fo2 ycars is the effect of the ſuit, pet J ſay, that the ſeiſin in Fee 
ts the effect of the plea: 27. H. 8. 50. H. 7. 14. in a reptevin the Defendant a- 
bows as ſeiſed in Fee, the Plantiffe ſayes, that he was Cſeiſed fo? life, and doch 
Traverſe xc. and 14. and 13. Eliz. was our very caſe, Dyer 312. and there it 
is ſaid, that the ſure way is tu take a Traverle, as it is alſo ſaid in 11. Eliz. Dy- 
er, alſo where the Bar laith, that one R. was ſeiſed in Fee, and gave it to the 
Father of the Feoſfoz, and the heirs of his body, he onght to ſcp, that che land 
deſcended to the Feoffoz as ſon and heir of the body gc. alſo where the Plantiffe 
declarech of a leaſe foz years made by fozce of a feofment, made the 30. day of 
Auguſt 6. /ac. the Bar ſaith generally, that the 30. day of Auguſt 6. Iac. the ſaſd 
Feoffoz made a Feofment of the ſame land to the ſa:ne perſons et. but he doth not 
ſap, that it is one and the ſame with the Feofkment mentioned in the Declaration, 
ſo he anſwereth not our title, and fo2 that cauſe not good, and therefoze he pꝛay⸗ 
ed Judgement fo2 the Plantiffe. Jones of Lincolns Inne to the contrary, it 


ſcemeth as to the lirſt matter moved, that in this taſe the reſioue of the uſe ſhall 


xeſult back to the Feoffoz 34. Eliz, Balfores caſe, if Tenant in tail make a Feof- 
ment to the uſe of himſelk fox life, without moze, by Popham the reſidue of the 
ule ſhall be to the Feoffee, fox othetwiſe the eſtate koz life would be dzowned ; 
but other wiſe it is when a remainder of an ule is limited to another in Fee, fo2 
chis ſaves the dꝛowuing 02 confounding of che eſtate fox life : as co the point of 
remitt er, it ſeemeth that it is no other, but that Tenant in tail makes a Feof- 
ment to the ule of himſelf, and his heits, and dies, if the iſſue ſhall be remitted, 
02 not, and as to that he ſaid, that the Statute of 27. H. 8. cap. 10. hath by ex- 
pꝛeſs words a ſaving of all ancient rights, aud therefoze the antient right of che 
ate tail fs ſaved, andtherefo2e the iſſue ſhall be Chereuntoremitreo, and ſo ſhould 
the Tenant in tail himſelf, if he had not been within the words of che Statute, 
as it is reſolved in Amy Townſends cafe in Plowden, and the authorities of my 
part are 33. H. 8. 54. in Dyer expzelly with me, and without anyquere, as tothe 
point of remitter, but there it is laid, char he ought co avoid the leaſe by entrie, 
as in our caſe it is pleaded : and as io the pleading, it ſeems there needs uo Tra⸗ 
verſe. Fir? , becauſe it is matter in Law. Secondly, we have confeſſed a 
Fee in an inffant : as to che firſt reaſon, che Declaration is generally of aſeiſin 
in Fee, and not expꝛelly of a Fee-ſiniple, and cherefoze if is matter in Law, 5. 
H. 7. and 11. H. 7. 21. the Fe not Travtrſed: 46 Ed. 3. 24. tn Dower the 
Defcuvant pleads a ſpecial talt, made by one who was feilen in Fee, the other 
faith, that the Dower had but au eſtate tail at the time of the gift, without Tra⸗ 
verſing that he was ſeiled in Fee, 2. Ed. 4. re. that a ſeiſin in Fee tall is ſuffi 
tient ts majlita'n an allegation of a ſeilin in Fee: to the ſecond tealon it is not al. 
tedged expꝛeſly, that he was ſeiſed in Fee, but quod cum talis ſeifirus fuit &c, and 
34. H. 6. 48. he needed not in his Detlaralton co ſop, chat he was ſeiſed i Fee - 
AIC» 


96 Bente C Henry Clares 8 
caſe caſe. 


Hill. 8. Paſch. 34. et 35. Eliz. Taylors caſe, if the Plantiffe in a quare impedit alledg- 
Fac. in the eth ſeiſin in Fee, and the Defendant confels the ſeiſin by Ulurpation, this is a 
E n ſufficient confeſſion of the ſciſin in Fee, Fitzherbert Title Travers 154. a good 
mand calc to this purpole, and in Moils caſe cited befoze on the other ſide, the Plantiffe 
4er. doth not mention in his Declaration a ſciſin in Fee abſolute, and the Defendant 
uc, that A. wasſeiſed, and gape to the Plantiffe, as long as A. had iſſue of 
his bodp, he needs not Traverſe the abſolute Fee, Paſch. 33. Eliz. in the Com- 
mon Pieas, where there was a ſtzonger caſe; to the replication the Dekendant 
ſaid, that the Counteſs of Devon. was ſeiſed, and leaſed fox liſe, the remainder 
to her lelt fo2 lite, the other ſaith, that che Counteſs was ſeiſed in tail, and Tra⸗ 
verſeth chat (ſhe was not ſeiſed in Fee, it is there ſatd, that the Counteſſes eſtate 
iu Fee need not to be Traverled, and pet it was there agreed, that in regard it 
was but matter of fozm, it was aided by the Statute of Jeoffales, fog that was 
moved in arreſt of judgement. Tanfield chief Barpn, in che pzincipal caſe the 
iſſue of the Feoffo) is remitted without entrie notwithſtanding the leaſe, becauſe 
it is not in poſſeſſion, but a leaſe in remainder, = the title of the Leſl« 
ſecs is diſtrained befoze entrie by che Defendane, and cherefoze the Dekendant 
hath not anſwered the entrie upon the Leſſees, fo2 pou by your plea deſtroy the 
title to this Term which pou have allowed them, betoze they were ever in poſſeſs 
ſion thereof, and the Declaration is, that they were poſſeſſed of a Term foz 
pears, and that pou ejected them, and co this pou give no auſwer upon the mat- 
cer, fo2 clearly if Tenant in tail make a leaſe to commence at a day to come, and 
diech befoze the dap, this is meerly void by his death, ad quod non fuit reſpon- 
ſum 2: ſee Plowden in Smith and Stapletons cate, fo2 there it is made a quere ; 
and notwithitauding that, Tanfield chief Baron, with che affine of the whole 
Court pꝛonounced, that judgement ſpould be cutred againſt the Plantiffe imme⸗ 
diately, and ſo it was done. - 


Bents calc. 


— depending in this Court between Bent, and another koz a Cloſe, it 
was o2dered, and an Injunction acco2dingly awarded, that che Defendant 
ſhould ſuffer the Plaint iffe to in joy the ſaid Cloſe with the appurtenances until #6, 
and contrary to this ozver, the Defendant had put his Cattle into the Cloſe, and 
thereupon an Attachment iſſued co anſwer this contempt, and be ſaid, that he 
put in his Cattle foz a title of Common, and it was ruled, that this was no 
bre ach of the Jnjunction, becauſe the Common wag not in queſtion in the Bill, 
but only the title of the Cloſe, wherefoze he was diſcharged of the contempt, 
— * the appurtenants doth not include the Common to be taken in the ſald 
lole. 


3 SIC * * * 
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Henry Clares eaſe. 


1 Pon a motion made by Ser jeant Barker it appeared, that one Heary Clare 
was indebted to the King, and wag ſeiſed of a third part of certain lands 
in Norfolk, and that Mr. Richardſon of Lincolns Inne was ſeiſed of other two 
Acres of the ſame land as Tenant in Common, and the bcafts of Pr. Richard- 
ſon paſtured pzomiſcusufly upon all the land, and Henry Clare put moze Cattle 
in, and upon pꝛoces to levy this debt fo che King, the Sheriffe took che Cattle 
of Mr. Richardſon, and ſsld them, and it was now ruled, that in regard, it 
was lawfylfoz a Tenant in Common to put in his Cattle upon all the land, and 
that if they depaſture all the gꝛaſs the other hath no remedy, and fo2 that cauſe 
the Sheriffe could not cake thole Cattle foz che debt of another Tenant in Com- 

mon, 


—— . 0 
— 
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mon, but otherwiſe it would be it the Cattle had been levant, and Couchant upon Hill g- - 
the land of the Kings debtoz, and in the pyincipal caſe the Sherifſe was ozdered wes 
to reſtoze the monie to Richardſon fo which they were ſold, and chat if they were Fac. in the 
woꝛth moze, pet the Sheriffe ſhould not be charged therewith, except it could Exche- 

be made appear ſome fraud in the ſale, oz that ſufficient ſuerties were co pay and 7er. 
diſcharge the dutie, but if my Cattle are levant and Couchant upon the land of che 

Rings debtoz, the King may dillrain then damage Feaſaut, but he cannot di⸗ 

ſtrain them fo2 the debt, by Tanfield chief Baron, and Alcham clearly, to which 

Baron Bromley conſented, but Snig ſaid, beware of that. 


* 


Smith and Jennings caſe. 


Pon evidence to a Jaty, it was ſaid by Tanfield, that if a man make Chat 

ter of Feofment of lands in two Towns, and a Letter of Attozuep to make 
livery, and befoze livery made by the Attozney, the Feoffo2 himſelf maketh liverp 
of the land in one Town, this is a Countermand of the Letter of Atturnep, and 
ſo li very cannot be made by the Attoznep in the other Town ; and quereif the 
Towns were in ſeveral Counties, Bacon the Kings Solicitor ſaid, that if a 
man wake a Charter of Feofment of two ſeveral Acres, whereof one is in leaſe 
fo2 pears, and the other in demeaſne, and the Feoffoz makes a Letter of Actoz- 


nep to make livery, and befoze that be executed, che Feoffoz himſelf makes live- Ja 


ry, now although that one Acre cannot paſs by this livery, becauſe it is in leaſe, 
p:t this is a Countermand, and revocation of the authoritie given by the Lettet 
of Attozney, lo; his intent is manifeſt ſo to be, to which Tankeld, and all the 
Court agreed. Hobert Attozney general ſaid, that in this caſe, although that 
one of the Acres was in leaſe, pet in regard it appeareth not, that the Leſſee was 
in actual poſſeſſion, therefoze he conceived, that it ſhotild be conſtrued, that the 
Leſſee was not in actual poſſefſion at the time of the livery made by the Leſſoz in 
the name of all, and in reſpect there was no houſe upon the Acre tn Leaſe, it 
maybe intended, that the Leſſee ſhould be in actual poſſeſſion, - but foz that cauſe 
he rather conceibed, that it would be conſtrued, that the Leſſee was not inpoſſeſſi- 
on; and ſo the livery might well operate to paſs it. Tanfield, and all the Court 
denied, that the livery was good to paſs it, although that the Leſſo was in actu- 
al poſſeſſion ; but where Mr. Atturney alledged further, that befoze the libcry 
made an Infant had a Term fo pears in this Acre in leaſe, and that the Feoffo; 
at the time of the livery, was gardfan to the Jufant, and thereby had a poſſeſſion 
therem, and therefoꝛe the livery made in the other Acre inthe name of all, ſhoulv 
be good to pals all, to which the Court agreed, and thereupon directed the Jury 
to linde the livery, aud ſcilin to be made of all: and in this caſe the Court inclined, 
that becauſe this Feofment was made, but ten daycs beſoze, that the Feoffoz com · 
mitted Treaſou, and in aſmuch as it was made to the uſe of the ſon being an In» 
kant, and not upon conſideratiou of marriage, that therefoze the F eofment ſhould 
be kraudulent, and void as to the Ring, but the Atturney general ſaid, chav this 

Feofment was made in p:rformance of a mecedent agreement, viz. it was agrecd 
that the Feoffoz ſhould make ſuch a convepance to an uſe Fc. and that the wife of 
the Feqffo} alſo being an Inheritrit, ſhould make ſuch a convepance of her land 
which was done accowdingly, and upon pꝛoole of this agreement, the Court in- 
clined that it was no fraud, and iu this caſe it was ruled by the Court, it parties 
have mat ter of evidence by the Recoꝛds of this Court, ther ought to pꝛoduce the 


Recopds themlelvez, fo2 Copies of them are not allowable: 


Jt was laid by Altham, and agreed bp che Court, thet if an Yufozmafion 


be exvivitep. fa2 intruding into a Clole the 24th. dap of March, and foz the aſpo2- 
D \ cation 
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Hill, 8. tation of 9. Cart Loads of Cheat bet wixi the 24th. of March, and the firſt of 
24 * he October, the which the Deiendant converted ac. and upon not quiltie pleaded 
E N toe Jury found, chat che Defendant took three Cart Loads of the ſaid Cozn up⸗ 

che- on the 24th. day of March, aud after befoze the firſt of October they took allo 
4. three Cart Loads moꝛe, aud damages were aſleſſed foz all, that here no judgement 
—/> fail be gwen upon th's verdict, fog the Inkfez mation doth not charge the Defen- 
daut with the taking of auy part upon the 24th. day of cc. ard then in regard that 
damages are int te, judgement ten be given fo2 no part ot it: fie Cook lib, 5. 
Plaiſters caſe : but this caſe being moved at another day; Tanfield ſai, that 
he having inſpected the Recozd, he found the verdict tuſufficient foꝛ another cauſe, 
becauie the Jury found, that as to one Cart Load of Wheat to the value of 20, l. 
the Delendant was guiltie, and doth not mention to what damage, viz. ts the 
damage of 100. 8. o otherwiſe, and by him ad valeatiam is not ſufficient, withs 
out ſhewing alſo to what damage; and fox that cauſe, by him a venice facias de 
novo, ought to be awarded, and ſo it was done by the Court. 


Edwards cale. 


Dwards cafe was, that an erronzous judgement was given in a Coppiholy 
Court, where the Ring was Lozd, and this was in a Formedon in remain- 
der, and ic was moved now by Serjeant Harris, if the partie againſt whom it 
was given may ſue in tae Exchequer Chamber by Bill, on petition to the Ring, 
in the nature of a.writ of falle juvgement, fog the Reverſal of that judgement. 
Tanfield ſeemed, that it is pꝛoper ſo to do, fog by 13. Rich. 2. if a falſe judge⸗ 
ment be given in a balt Court, the partie gie ved, ovght bt to ſue to the Lozy 
of the Mannoz by petition, to reverſe this judgement, and here the King being 
Lo2d of the Pannoz, it is very pꝛoper to ſue here in the Exchequer Chamber by 
peticion, fo2 in regard that it concerneth the Rings Mannoꝛ, the ſuit ought not ta 
be in the Chancerp, as in caſe a Common perſon were Lozy, and foz that rerp 
cauſe it was diſmiſſed out of the Chancery, as Ser jeant Harris ſaid: and Tan- 
field (aid, that he was of Councel in Petriſhals caſe in the time of the Lozd Brom- 
ley, wherc it was debated at large, if ſuch a judgement ought to be reverſed by 
petition in the Chancerp, in caſe where a Cotmmon perſon was Lo, aud at laſt 
ft was decreed, that it (ould be, as in that caſe of Patſhal, and foz the ſame rea- 
{on here the King being Lozd; and therefoze day was given till the next Term 
to ſhew their errours ; and Ser jeant Harris (aid, that the errozs are in effect no 
others then weꝛe in the caſe 9. Eliz. Dyer fo. 262, and in Godmancheſters caſe, 
and it was adjourned. 


Scot and his wife againſt Hilliar. 


— his wife Plantiffs, againſt Hilliar fo; theſe wozds ſpoken of the wife, 
viz. the would habe tut her husband throat; and did attempt to do it. Hut- 
ton Herjeant, in arreſt of judgement ſaiv, that thele wozds are not actionable, 
fo2 the will oz attempt is not puniſhable by our Lawe, and he vouched Cqckains 
caſe (ook lib. 4. cited in Eaten and Allens caſe, but bythe Court an Action lies, 
koꝛ the attempt is a cauſe fo2 which the husband map be divozced, if it were true, 
and it ia a very great flander, and Baron Snig ſaid, chat in the ſame Term a 
Judgement was given in the Rings Bench, and was affirmed in the Exchequer 
Chamber upon a writ of erroz fo2 theſe wozds, He lay in the high way co rob 
me, and therefoze let judgement be entred fo2 the JIlarſtiffe, but it was avzudg- 
ed in the p)incipal caſe, chat foz che wozds ſhe would hive cut her husbands throat 
no Action would lie. ; | 
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Coppybolder ſurrenders into the hands ofthe Cuſtomary Tenants , to the 
uſe of Anne his TUife, and after bcfoze any Court the laid Copppholder ſut» 
renders the Land into the hands of other Cuſtomary Tenants, to the uſe of the 
ſaid Anne fo: her life, che remainder to Percie in Fee, upon condition that he in 
remaindcr,+his Heirs (ould pap 20. s. per annum at Michaelmas toz ever, the 
firſt payment to commence iminedtacely atter the death of che ſaid Anne, viz. at 
the next feaſt of St. Michael, and this to be paid in the Church Poꝛch ot D. co the 
Church Wardens of D. in the pꝛeſence of four diſcreet Pariſhioners , o; other · 
wile that a ſtranger ſhould re : enter, and at the nert Court both theſe ſurrenders 
were pzelent, and the Steward admitted che ſaid A. actoꝛding to the ſecond (urs 
render, and ſhe dyed, and now upon pꝛetence, that the rent of 20. s. was not 
paid by the Peirs of him in remainder , the Heir of Gooch who made the 
ſurrender had entred, and thereupon an Action was b1ought, and upon the evi- 
dence the Jury to the County of Bedford now at the Bar : Theſe matters were 
movev by Serjeant Nichols: That a ſurrender into the hands of Cuſtomarp 
Tenants cannot be Countermanded, and therefoze the ſecond ſurrender void, and 
the admittance ſhall wozk co ſuch. uſes as the fir ſurrender was made, as 
in Anne Weſtwicks Caſe, Cook Lib. 4. And to pꝛobe that a ſurtender 
into the hands of Cuſtomary Tenants is not countermandable, he aid , 
that it is not countermandable by death, noz ſurrender, Cooke lib. 4. in his Cop- 
pphold Caſes. That a pꝛeſentment in the Court may be alter the death of the 
ſurrenderer, aud the admittance thereupoy is good, aud he compared it co the 
Caſe of the delivery of a Deed, as an Eſcroll which map be delivered as his Decd- 
after the death of the Paker, as itis in Jennings and Braggs caſe Cook lib. 3. 
which was not denyed by the Court. Serjeant Dodderidge ſaid, that when a 
nder is made upon condition that he ſhall pap a ſumme of money to a ſan- 
ger theſe wozds make an eſtate conditionall , and give power implycdlp to the 
Peirs of the party who did ſurrender, to re-enter foz non -papment, and the 
woꝛds which give power to a ſtranger to re-enter, are mecrely void: ne verthe⸗ 
leſſe the pꝛecedent woꝛds ſhall Rand, and make the eſtate condittonall , Tanfield, 
Littleton ſaies that ſuch a re-entry is void, fo2 a re-entry cannot be limited to a 
Stranger. Nichols Serjeant ſaid, that if a ſurrender be made, that he ſhall pap 
ſo much monep , that this makes the eſtate conditionall, and gives a re:entrp to 
the Þctrs of him who did ſwrender, But when it goes further, and doth not 
leave the condition to be carried by the Law, in ſuch caſe all the words ould be 
void, becauſe it cannot be accozving to the intent, as in the cale ofa reſervation of 
rent, the Law will carry it to the Reverſion,but if it be particularly reſerved, then 
it will go accoꝛding to the reſervation, oz otherwiſe will be void, and ſo here 
Tanfield : Admit that here was a convitionall eſtate by vertue of the Surrender 
laſt made, and this condition is alſo to Le perfozmed to a ſtranger, which general- 
ly ought to be taken ſtrictly , pet, as it is heze, he who will take adbantage there» 
of, ought to pꝛove a voluntary neglect in the party, in the not perfoꝛmante of 
the Condition, and inaſmuch as there is no certain time appointed, when the 
payment of this Annuall rent ſhould be made, but gent rallp at Michaelmas, next 
after the death of the ſaid Anne, thereby in this caſe the Chuch-wardeusg oughe 
to notifie the death of the ſaid Anne, befo2e the firſt day of payment, by reaſonable 
ſpace, oz otherwiſe the condition is not bzoken, and alſo it is appointed heze to be 
paid in the p2eſence of four diſcreet Pariſhioners, by the pazty who ſhould perfozm 
the condition, pet by infendment he hath no ——_ who are diſcreet, 02 who are 
| 2 not, 
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condit ion is to be perfozmed to a ſtranger, which generally ought to be perlormer 
ſtrictly, accoꝛding to 12. E. 3. Pet this is to be intended only in ſuch cales where the 
party had certain notice of all cireumſtances requiſite fo2 payment thcreof, any 
therefoze he directed the Jurp, that foꝛ want of knowledge of ſuch circumſtances, 
they ſhould give a Ucrdict that the condition was not bzoken ; And Dodderidge 
Der jeant moved that this matter might be ſpecially found. Tankeld ſaid, the 
Jurp knows 0uz opinion, and cherefoze leave it to them, and the Uerdict wos given 
that the condition was not bzoken : See Term paſch. chat pꝛooles by depoſition 
taken here in a fozmer ſulte, (all be allowed in this, notwithſtanding all the pars 
ties be alive; and it was adjourned. Note, that in Staffords caſe in the Court 
of Wards this Term, Flemming and Cook were of optnion with Tanfield 
here, viz. That notice ought co be given to the Inkant in the Caſe above- 
ſaid. 


I. S. was Parſon of D. as appꝛopziate, and A. is Uicar, and the King is Pa- 
fron of the ſaid Uicarivge, and debate was between the ]Paiſon and the Uicar, 
this Suite ought ts be in the Exchequer for theſe Tithcs, aud by the Court it may 
be commenced accozdinglp by Engliſh Bill in the Exchequer, oz by Action 
id the Office of Pleas, fo2 ic is apparant that the King is Supzeme D2dinarp , 


» this was Paſch. 9. Jacobi, 


Sir Stephen Leaxures calc. 


I. Sir Stephen Leazures caſe upon a charge upon Sir Thomas Greſham de- 
cesſed, Pzoceſs iſſued to the Sheriffs of London to inquire what Lands the 
ſaid Sir Thomas had in London at the time of the debt accrewed, and to whoſe 
hands, Fc. And the Inquilition found, that the ſaid Sir Thomas was ſeiſed of 
divers Meſſuages in London in four ſeverall Pariſhes, viz. in, c. And now the 
Maioꝛ and Commineltie of London came as Tenants of che pꝛemiſſes, and de- 
manded Oyer of the Jnquiſitton, and then demurred thereupon, and by the Court 
the Inquiſicion is inſufficient, fo; che woꝛds of divers, cc. are ſo generall, that no 
exception thereupon map be made, no? the party can give no anſwer chereunco, ſo 
of an Office found in the Court of Wards, as it hath been divers times here 
uſed, lee Carters caſe Paſch 8, Jac. in the Court of Mads. | 


Kitchin againſt Calvert. 


Ee the Caſe befoze, fo. — many Arguments therein at the Bar, by Bridge- 

man, Ireland, Serjeant Hutton, and the Atcurney Generall in Michaelmas, 
and Hilalry, Jac. And now the Barons argued, and firſf, Bromley 
Puiſne Baron argued, fo the firſt matter which is when a Church being void, 
the Patron contracts with Parkinſon foz money to be given to pꝛeſent Kitchin , 
the money to be given by Parkinſon, and Kitchin uot knowing of this Symonte, 
is peſented, inſtituted, and inducted thereunto, whether this be void oz not. 
The 2d. Matter is, admitting that this is void, & that the Queen pꝛeſented Co- 
vell who died befoze Inſtitution oz admiſſion, if this pꝛeſentation be good co Cal- 
vert, without a Repeal of the Pzeſentation made by the Queen, and it ſeems to 
be in both points foz the Plaintiff. To the firſt point he laid, That the intent of 
the Statute was to eradicate all manner of Spmonies , and cherefoze the woꝛds 
are not, if auyman give money to be pzeſented ; but chep are if auy pꝛeſent foꝛ 


monep, 
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given, oz to whom it was given, fo2 if monep be the meeve , a Pꝛeſentation is 3 h 
void, and therefoze if I. S. be Patron of che Church of D. which is void, aud a Jac. in t 8 
ſtranger ſaith to me, pꝛoture the Pꝛeſentation for A. and pou ſhall have 100. l. © xchequer 
and he pzocured A. co be pꝛeſented: here if the Patron had notice of the monep | 
given to me, this Meſentation is vaio, but otherwiſe not, and in our caſe with- 
out notice of the Parſon the Admiſſoz, and all which enſued thereupon is void, by 
reaſon of the Symoute in the Patron, and jt ts void as to the Parlon alſo, and if 
in this Caſe we are not within the wozds of the Otatute, pet we are within : 
the intent cleerely, as upon 1. Ed. 6. of Chanteries , an cftate made for pears, o 
fo; life ta Snperſticious uſes ſhall be within the intent, although not within the 
wopds of that Statute, as it appears in Adams and Lamberts caſe Cooke lib. 4. 
So the Statute of 11. H. 7. ſhould be conſtrued co meet with Caſes of like mil. 
chief, as it appears in Sir George Browns caſe, Cooke Lib. 3. and Panor- 
mitane ſaith that Simonia eſt Studioſa voluntas emendi, vel vendendi alituid 
Spirituale, vel Spirituali annexum cum opere ſubſequente. To the ſecony 
Point, it ſeems that che Pꝛeſentation made by the Ring co Calvert is good with» 
out aid of the Statute of 6. H.8. cap, 15. foz Covell who were the Pꝛeſentee of 
the Queeen had noz intereſt, no eſtate, and pet if he had, it would be void by 
the death of the Queen, fo2 che p2eſentation is but a commendat ion, and there · 
fore if the Patron pꝛeſent his Uillaine, this maketh no infranchiſcment, and fo 
if Leſſee fo pears of a Patronage be pꝛeſented, this doth not extinguiſh his Term. 
And whereas ft hath been ſaid, chat the Kings Grant cannot be conſttued to two 
intents, true it is if it be to the Rings pzejudice, but otherwiſe it is, if it be fo his 
benefit, as plainly appears in Englefieldss caſe Cook lib. 7. See 17. Ed, 3. fo. 
29. Allo it is without queſtion, that che Ring may actually revoke his Pꝛeſen- 
tation as it appears by 28. Ed. 3.47. And this implied Revocacton is as good 
being fox the Rings benefit, as an attuall oz expꝛeſſe Revocation: Dyer 18. Eliz. 
348. And it was adjudged in Paſch. 3. Jac. in the Common Pleas, Rot 1723. 
one Williams caſe, that an Actuall Revocation oz Repeale is not neceſſary ; 
And ſo it was ad jupged, Trin. 8. Jac. Rot. 1811. in the Biſhop of Chicheſters 
caſe, and therefore the King may make a Pꝛeſentation to a Church which belongs 
to him by reaſon of Mardſhip under the Seale of the Court of Tards, becauſe 
the pzeſentacion is ouly a Commendation as it was there ſaid, and ſo it was 
agreed alſo, Trin. 8. Jac. at Serjeants June by Flemming, Cook, and Tanfie d in 
the Lord Windſors caſe,referredunts them ont of the Court of Mards, and there 
it was ſaid by Cook, that the King may pꝛeſent by Parol, as it appears by 17. 
Eliz. Dyer, and that a Sccoud Adminiſtr ation map be well granted without Re- 
peal of the firſt, and alſo it ſermee, that the Statute of 6. H.8. cap, 15. doth 
not extend to a Chaplain, fo he is not a Servant within that Statute , 
dor a Pieſentation is not a thing within that Statute, and mozeobcr iu this 
Caſe, Covel who was the Queens Pꝛeſentee is not in life, aud chcrefoze this 
Caſe cleerelp is out of the Clauſe of the Statute of 6 H. 8.and ſo he concluded on 
the whole matter, that Judgement ought co be given foz the Plaintiff. Altham 
the ſecond Baron accozdingly ; The Pꝛeſentation made to Kitchin is void, and 
the Admillion, and all ſubſcquene thertupon is void alſo, fox the wozds of the Sta⸗ 
tute are, that if a Pꝛeſentation be made fo2 menie, it ſhall be void, and that the 
Ring map pꝛeſent that Turne, and therefoze the want of pzivity in che Jncum- 
bent is nothing to the purpoſe, as co the avoiding of the Benefice, but his waut 
of pzivitie availech to excuſe him of being Simoniacus: yet becauſe he is Simoniace 
Promotus the ꝑꝛeſent ation is void, and the Ring ſhall have it by the expreſſe 
words of the Statute, aud therefoze as it ſeems if in this Dtature there had been 
an expꝛeſle ſaving of the intereſt of the Jucumbent, by rcaſon of his innoceney , 
pet ſuch a ſaving of Juiereſt han been void, and repugnant, in reſpect that it was 
expꝛelly given to the Ring befoze, as it is in Nichols caſe in Plowden upon the 
” Stat. of 1. H. 7. See 1. Mar. Dyer, and 7. Eliz. Dyer 23 r. ſuch a ſabing — 
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if it be vold, and in Cook lib. 1. Alronwoods caſe, a ſaving Repugnant to the 
exp2cſſe woꝛds of the Pꝛemiſſes ts void, and ſo in our Caſe che Pꝛelentation is 
given to the King expꝛellelp, and theretore if there were a faving in the wozvg 
ſubſequent, this were void, much more in our Cale where there is no ſaving : 
And to pzove that by che Symome in the Patron, that the Patron ſhall be pꝛe- 
judiced, he vouched 42. E, 3.fo. 2, Jt goods be given to B. by A. this 
is by fraud in A. to the intent that he may de fraud ancther, alchough B. is not 
knowing of thts friend, pet che gift is void as to him 34. E. 1. Titfe Garranty 
accordingly,and Burrells caſe Cook lib. 6. upon the Statute of 27 Eliz cap. 4. to 
the lame purpoſe. To the ſecond matter, it ſeems that by the Queens death, her 
Pꝛeſentation is determined cleercly, and ſo in tale of a common perſcn, fog if en 
Aomiſſion, #c. ſhould follow after the death of the Pꝛeſentoz, this is without any 
Authozity of the inſtrument of Pꝛeſentation, fox although there were no Admil. 
ſion, there is no Pꝛeſentation, and he ſaid that the Pzcſcnration paſleth no inter- 
ef, but is as a Commendation , and therckoze he compared it to the Cale of 
Say and Fuller in Plowden Com. If a Leaſe be made fog ſo manp pears as a 
ſtranger ſhall name, there ought to be cercainty of pears appointed in the life of 
the parties, 02 otherwiſe it will be void, and in 38. E,3- 3. Ik a Biſhop pze- 
ſent and die befoze, gc. Now the King ſhall preſent anew, and alſo there it ap- 
pears that the King may pꝛeſent by Paroll well encugh, and ſo it is ſaid in 34. 
E.3.8.tit- Quare impedit 11. That a Pzeſentment made by the Biſhop becometh 
null, and void by his death, aud thert foze it appeareth in Firzb. Office of Court 29. 
that licence to alien granted to the King is void by che Rings death, x there needeth 
uo actual Repeal 2 recital of the new pꝛeſentation, c yet J agree that the Ring wap 
make an actual repeal if he will,as it appears by vivers caſes which have been cited 
befoze,but that is of neceſſity to be done, and as it ſecms the wozds of the Statute 
6. H. 8. po ve that befoze this Statute a ſetond Gꝛant made, the firſt void wich- 
out actual repeal, in caſe where the thing paſſed by the Gꝛant, and bys8. E. 3. fo. 2. 
4. it appears that a ſecond Preſentation made by the Ring , was good without 
a repeal of the firſt, and by Gaſcoigne 7. H. 4. 32 if the King wake a Preſenta- 
tion to one, and then pꝛeſents another, without recicall oz repeal of the firſt, pet 
the Biſhop ought to receive the latter Pꝛeſentee, lo; it is good without actual re- 
peal, wherefoze judgement ought to be given fo2 the Plaintiff, Snig Baron ſaid, 
that as the Action is bzought, judgement ought to be given foz the Plaintiff, but 
if the Plaintiff had bought a Quare impedit, peradventure J ſhould have been 
of another opinion; And os to the point of Spmonie by the Civill Law, it was 
puniſhable by dep2ivation, and the guilt of the Patron ſhould pꝛe judice the Par» 
ſon, as to matter of Commodity in the Parſonage, and at the Common Law, if 
the Parſon will pleade ſuch Pꝛeſentment, be ſhoulo be 4 as appears by 
our Books, and hereby the incumbency the wozvs of the Statute will not be ſa- 


tisfied, fo2 then the Queen ſhould not Pꝛeſent, if an uſurper pzeſent, and the 


Preſentee ts in by ſix moneths, this gives Title of Pꝛeſentation to the King a⸗ 
gainſt the rightfull Patron, alſo it ſeemeth, That if 1. S. hath an Advowſop, and 
A. purchaſe the next avoidance to the intent to pzeſent B. and the Church becomes 
void, and A. pꝛeſents B: this is Spmonie by averment, as by good pleading the 
Preſentation of B. fhall be adjudged void. To the ſecond Point, in reſpect thac 
the Platnciffhad the poſſeſſion by induction, it is no queſtion but he may retaine 
a poſleſſozie Action ko; the Titles, But if it were in a Quare impedit, it 
would be materiall whether a Kepeal ſhould be in the caſe oz not, accozding to the 
Preſidents in the Booke of Entries, fo. 303, 304, 305. foz if a Licence 

be Gzanted to purchaſe in Poztmaine, this map well be executed 

after the death of the Queene , as it appeareth by Fitzherberts natura 

brevium expeſly, and ſo in Dyer, a licenſe of Tranſpoztation doth not ceaſe” 
by the Kings death 7. H. 4. in the Counteſs of Kents caſe, it appears, when the 

King makes a grant which is void, vet there ſhall be no new grant without an 
actuall 
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actual repeal, but it ſeems we are out of the intent of the Statute of 6. H. 8. Hill. g 
becauſe the wozds during his pleaſute are not in the grant oz Patent, and ſo upon _— 
the whole matter judgement ſhall be given foz the Plantiffe, Tanfield accopving- Fac. in the 
lp, the caſe is, that che Defendant had pꝛioritie of the poſſeſſion of the Cozn fo2 Exche- 
which the action is bzought, and yet it ſeems judgement ought to be given fo2 4#*7- 

the Plantiffe: and firſt, as this caſe is, here is Simonie by the Civil Law, and 

the partie had his bencfice by Simonie, although he be not. conuſane thereof, 

Decoudlp, admit that here was not Simonie by the intendment of the Civil Law, 

pet the Statute hath made an avoidance of the benifice in this caſe, although it be 

not Simonie, foz the S:atute ſpeaks not one wozd of Simonie c<zonghout the 

Act, and pet by exyꝛeſs wozds ic doth avoid ſuch pꝛeſentations as this is, and ag 

to the Civil Law, ſuch benefice is to be made void by ſentence declaracorte, but ie 

is not void ipſo fafto, as it ſeems in the caſe where a common perſon was conſen⸗ 

ting to the Simone, but the text of the Civil Law ſaycs expzellp, that the 

Church ought not to be filled Corruptivè, oz by cozruption, and the Civil Law 

exp2eſſech ſuch a perion as is in our caſe, by Simoniace promotus, and calls him 

who is parviceps criminis Simoniacas, and he who is Simoniacus, is by the Ci- 

vil Law depꝛived not only of the bencfice ipſo facto, but alſs is depꝛived to be a 
Miniſter, and adjudged guiltie in Culpa et pœna. Petrus Benefieldus a late writer & 

of good authoritie ſaith, that ik a fateud give money to a patzon, to make a pꝛo- 

mile to him gc. and the (incumbent payes it, ſuch an incumbent is Simoniacus by 

the Civii Law, and ſo if che incumbent pay the mony na; knowing it untill after 

the induction, pet he is Simoniacus, aud by him ik a friend gives monep, and 

the Parſcn is thireupon pꝛeſented, though the Parſon if he knew not of the mo- 

nep given, pet he ſhall be dep2ived of the benefice, and this difference was terti⸗ 

lied by Anderſon, and Gawdey, to the Councel cable upon a reference made to 
them by the King, couching the filling of benefices by corrupt means, and the 
Statute of purpoſe fozvears co uſe the wozd Simonie, foz avoiding of nice con- 
ſtruction of chat wozd in the Civil Law, and cherefoze the makers of the Act ſecs 
down plainly the wozds of the Statute, that if any ſhall be pꝛomoted fo; money 
Ec. ſo that by theſe wozds it is not material from whom the monev comes, and 
then tn ſuch caſes fo2 the avoiding of all ſuch grand offences, a liberal conſtruction 
ought to be made, as hath been uled in ſuch caſes, aud therefoꝛe he remembred the 
large conſtruction which was made upon the Statute of fines, in the Lozd Zou- 
ches calc lib, Cook 3. and i upon the Statute of uſurt?, it hath been ad judged, 
that if monty be lent to be te- paid with uſe above 10 l. in the htmdred at ſuch a 
dap, if three men oz one man fo long live, in theſe caſes all ſuch bargains and 
contracts are void within the intent of che Statute, as it bath been adjudged in 
the Common Pleas, and . it is in Gooches caſe Cook lib, 5. upon the Statute 
of fraudulent conveyances, and ſecret Jopntures ; alſo upon the Statute of Dis 
monie it was adjudged, although fome of the Common Pleas doubted of is, in 
regard a father is bound to p2ovide fo2 his fon; and Rogers and Bakers caſe in 
this Court was an antient caſe, and avjudged fo2 che Plantiffe ; aud as to the o- 
ther point, it is found by the verdict, that the pꝛeſentatton made by the Queen ta 
Covel is not teusked, not admitted, which words implie that Covel is fill li- 
ving incaſe of a ſpecial vervice, and ihcrefore ts argue ta that point, as if it were 
found that (Covel was living, pet he conceived, that che pzeſencation without in- 
ſtitution and Juduction is determined by the Queens death, and therefoze in 2. 
Ed. 3. a licenſe of Alienation clearly is not gon in che time of another King, fo2 
the litenſe ſaich which are holden of us et. and hy the vea:h of the Ring they art not 
holden of him. Firzherberrs natura brevium contra 16 H. 8. the nature of a 
Neleutment isexplained, where an Jnfane would avoid his pꝛeſentatiom, atio in 
the pꝛincipat caſe the BiYhop cannot mate any aomiſſion upon this pieſecttetion 
of Covel after the Queens death, foz he cannat do that in any manner accswing 
tothe pzeſeatation, becauſe that is determined by che Qucens death, —_— 
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. Recuſanc, in the name of others in truſt are liable to his debt. 


fore it ſeem clearly there neeps no repeal in ſuch a cale, although it appears by 
ſome pzelidents, that repeals have been uſcd in ſuch caſes, and as to the cale 15. 
Eliz. Dyer 339. that pzoverh not that there ought to be any repeal, foz it ap⸗ 
pears there, that judgement was given upon a reaſon altogether different fzom 
our caſe, and that was, becauſe a pꝛeſentation was obtained of the Queen, a 
quare impedit depenting by her, of which ſuit ſhe Fad no notice, and foz that 
cauſe her (ccond pꝛeſentation was void, ard that was the true reaſon of that judge- 
ment, as it is alſo put in Greens caſe Cock lib. 6. and J was ppcſent Mich. 17. 
Eliz. when this caſe was adjudged, and the lole reaſon which they gave foz the 
Juogement was, becanſe the pꝛelentation by intendment could not take away the 
Action attached by the Queen, foz then the Queens grant ſhould enure to a double 
intent, which the Law will never collcrate wut out 1xpzeſs wezds puzpo) ting fo 
much, but in our caſe there is no ſuch double intendment, and therefoze gc. but 
if there bad been an admiſſion, and inſtitution purſuing the p2eſentation of Covel, 
although no induction, pet peradventurein luch caſe, there ought to have been an 


appeal, becauſe in (ſuch cale it is not only rye Queens Act, but of the ozdinarp 


alſo, intetpoſing, which is a Judicial Act, alſo without queſtion, we are out 
of the Statute of 6, H. 8. foz here is uo grant mate by the Queen, and a pzeſenta- 
tion clearly is not within that Statute, and fo? that other reaſon the pꝛeſentation 
of Calvert is good, without recital of che Queens pꝛeſcutation- alſo clearly if 


there ought to be a repeal in the caſe, pet it is not exam'navle in this Action of 


Treſpaſs which is polleſſorie, and fo2 the p2ofics only, but it may be eraminable 
in a quare impedit, and as to Greens caſe Cook lib. 6. which hath been uſed as 
an guthozitie in this caſe, that differs much from our caſe, fc2 there the thing 
which made the Queens p2eſentation void, was cent eincd within the very Charter 
of the pzeſentation, and therefoze viffered fzom our caſe, wherefoze he commanded 
judgement ſhould be entred fo2 the Plantiffe, and ſo it was. 


Halſeys caſe touching Recuſancy. 


TY caſe in the Exchequer Chamber touching the payment of the Ring s Ma; 
jeſties debt due fo2 the Recuſancy of John Halſey, as Recuſant convict de- 
ceaſed, with the lands and goods bought in the name of John Grove, and Ri- 
chard Cox Defendant in this Court, that John Halſey was inticced and conbic- 
ted foz Recuſancy the 18. day of July Anno 23. Eliz. and ſo remained convicted 
without ſubmiſſion till his death, who died the laſt day of March 3. Iac. andafter 
bis conviction, viz. after the 40. year of the Raign of the late Queen Elizabeth 
did purchaſe with his own money divers leaſes foz pears, yet to come of lands in 
the Countie of Worceſter, and Warwick, in the name of Richard Cocks foz him- 
ſelf in truſt, and likewiſe did with his own money purchaſe certain leaſe* fo years, 
pet to come of lands in the County of Hereford, in the name ef the ſaid John 
Grove, all which purchaſes were in cruſt fo) the Recuſant, and to his uſe; 
Margaret Field is hig uext heir, who is no Recuſant, lohn Halſey hath not paid 
20. I. a moneth ſince his conviction, no2 any part thereof, cheſe lands and teaſes 
were ſeiſed into the Kings hands, koꝛ the ſatisfaction of the fozfcicures due foz the 
Recuſancy of the ſaid Halſey 14. Auguſt 5, Iac. Thomas Coventrie nrguedfo2 
the Defendant ; the queſtion is, whether theſe lands which were ne ver in the Res 
cuſant, but bought in the name of the Defendants in manner afozeſaid, be liable 
to the payment of his Ma jeſties debts by the ſaid Recuſant as above ſaid, o2not : 
there are three points conſiderable in the caſe, Firſt, if lands purchaſed by the 
Secondly, if the 
land of a Recuſant map be ſeiſed after his death. Thirdly, if they ſhall be charged 
by the Statute of 1. Jac, as to the firſt, it ſeems they are not, wherein J hall 
endeavour to pꝛove three things. Firſt, that ſuch land was not liable to debt by * 
the 
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the Common Law. Secondly, that they ate not liable co debts by the general Hi. 8 
wozds of the Statute Law. Thirdly, that they are not liable co debt vy any wozd COT h 
within the Statute of primo ac. as 10 the firſt he obſerved, that hereis no fraud Tc. in the 
put in the caſe, but that theſe lands and leaſes were never ia the Recuſant; ſo © xchequer 
that befoze that they were conveyed to the Defendauts, they were not liable co 

this debt; and J alwayes obſerved, that which che common law calleth fraud,ought 

to be ot ſuch nature as ſhall be coptious, and pꝛejudicial to a third perſon, and put 

him in a wozſe eſtate and condition then he was befoze, and then he who is ſo p2c- 
judiced in ſome caſcs ould avoid ſuch convepances by the common Law: 22. 
Aſſiſes 72. 43. Ed. 3. 2. and 32.——— the Defendant in debt after judgemenc 

aliens his goods, aud he hümſeif takes the pꝛoflts, pet the Plantiffe (hall have 

them in execution; ſo that if a man binde bimſelf, and his beits in an Obligation, 

and dies, and aſſets deſcend to his heir, who by Covin aliens choſe aſſets, pet 

he (hall be charged in debt; for in theſe caſes the Plantiffe had a lawful debt, and 

ſuch lands and goods befoze the alienation were liable, and that fozmer intereſt was 
intended to be dcfeatcd by thoſe —— therefoze ih:y are void: but of 

the other ſide, where no fozmer intereſt of the partie js w2onged, there no fraudu- 

lent convepance was void at the Common Law; aud therefoze if Tenant in 
Knights ſervice had made a fraudulcnt Feofment to defraud the Loꝛd of his ward- 

ſhip, this was not alded by che Common Law until the Statute of Marlebridge, 

fo the title of the Lozv was not pzejudiced oz wzonged by this Feofment, becauſe 

it was ſablequent to the Feofment, allo after the ſaid Statute the Lozd was 
without remevp fo} his releaſe, foy it is agreed in 17. Ed. 3. fo. 54. and 31. Ed. 

3. Collat ion 29. and therefoze at the Common Law, if ceſtuy que uſe, had bound 

bimſelk and his beirs in an Obligation, and died, if the uſe deſcended to his heit, 

none will ſay, this uſe was aſſets to the heir, and ſo was Rigler and Hunters caſe 

25. Eliz. as to the ſecond point it ſeems, that the general wozds of a Statute 

ſhall be «xpounded accozdivg to the rule and reaſonof the Common Law, and by 

the Common Law ſuch confidence is not ertendible, chcrefoze gc. Weſtmin, 2: 

cap- 18. which gives the elegit, hath theſe wozds medietatem terræ, and with- 

in thoſe woꝛds an ule was never extendible by chat Statute 30. Ed. 3. becauſe it 

was not an eſtate in him, and ſo if a man be indebted fox Perchandiſe 02 money 
bonowed, and makes a gift ot his lands and C hattels to defraud Creditoꝛs, and tas 

kes the pꝛoũits himſclf, and flieth co the Sanctuary at Weſtminſter,oz Saint Mar- 

tins, and there abideth by concluſion to avoid the payment of his debts, it is there- 

by enacted, that Pꝛoclamat ion (ſhall be made at the Gate ofthe Sanctuary, where 

ſuch perſon reſideth by the Sheriffe, and if ſuch perſon doth not thereupon appear 

in perſon, oz by Attuzney, judgement ſhall be given againſt him, and execution Rich. 2. _ 
awarded, aswel of thoſe lands and goods given by kraud, as of any other out of 1 Rich. . 
the ſame Franchiſe, theſe wozds are moze particular then the Statute of Weſt; cap. 1. 
ininſter the ſecond, and yet it was doubted, If it did extend to executions for dede, 

as it appears bp 7. H. 7. and 11. H. 7. 27. and therefoze in19.H. 7. cap. 15. 

an Act of Parliament was made, that execution for debes, Recoguizances, and 
Statutcs, would be ſued of lands in uſe. As to the third it ſeems that, that Sta- 

ture doch not make lauds in uſe liable to debts, the woꝛds of the Statute are, that 
the King ſhall Teiſe two parts of the lands, Tenements, and Heredicaments; 

teaſes of Farms of ſuch offendos, fo that they are as general as the wozds of the 
Statute of Weſtminſter 2. cap 18. and here choſe lands and leaſes were not'the 
Recuſants, fo; he had but a confidence in them: che firſt clauſe of the Statute 

doth not extend thereunto foz two cauſes. Firſt, in regard that it never was in 

the Recuſant, and this clauſe extends, only to luch con vepances which are made 

bo auy man, which hath not repatred-02 ſhall not repair to ſome Church; foz the 
diſjunctive wozds do not extend th10ughout that branch, but to the laſt part there- 

of, viz, that which cometh alter the woꝛd (and) ſoꝛ otherwiſe this would extend 

to conbepances made at any time without limitation, which Could be againſt 
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Hill. 8. meaning ok the Act. Secoudly, this Branch provides what ſþall be done con- 
15 *, cerning tbe Kiug touching the levping, and paping of luch ſummes of money, 
Jac. in the 3g any perſon by the Lowes of the Realm ought to pay, 02 elſe to fozfeit c. and 
Fxche- by the Statutes befoze made nothing was fozfeittd, but for ſuch time as is mens 
quer, tioned in the Indictment, which in our caſe is but 6. moncths, but out of this 
—Y> branch a ſtiong argument may be made, in reſpect that the Statute avoids all 
convcyaſees made by Reculants, in truſt by cxp2cſs wozds, but ſaich nothing to 
convepatzces made by others ta the uſe of Recuſants, and therefoze this Statute 
doth not extend unto it; ff Tenant by Kmights ſervice infcoffs his heir within 
age, aud dies, the Loꝛd map enter upon the heir without ſuing an action, but if 
a Feofmenc he made to a ſtranger, there he cannot enter, but ought co bring his 
Action accoꝛding to the pꝛoviſion of that Statute, becauie it map be to the uſe of 
the Feoffee, but no ſuch pꝛoviſion is made fo2 the heir, the Statute of 3. Jac. 
cap. 4. pꝛovides by expꝛels woꝛds, that the King hall ſeiſe two parts of all the 
lands, Tenements, aud Pereditaments, Leaſes, and Faims, that at the time 
of ſuch ſeiſure (hall be, 62 afterwards (hall come to any of the hands of the ſaid 
offendo2s, oz any other to their uſe, 02 in truſt foz him, oz her, oz at his, oz her 
diſpoſe, oz diſpoſition, 02 whereby, wherewtth, oz in conſideration whereof ſuch 
offendozs, oz their families, o2 any of them ſhall 02 may be relieved, maintained, 
02 kept et. the different penning of theſe Statutcs p oves the diverſitie of the 
meaning thereof, this Dtatute is anew Law which gives to the King this penalty 
which he had not befoze, and in new manner, koz it appoints, that che partie 
{hall be convicted by Pꝛotlamation, and that being ſo convicted, he (hall alwapeg 
pay the ſaid penaltie, until his ſubmiſſion without any other conviction 3. Jac, 
cap. 4. and alſo limits a manner how this new penaltie (hail be levied, viz. bp 
feiſure of two parts of the land gc. then when a Statute gives a ncw thing, 
which was not at the Common Law, and limics a courſe and means whereby it 
ſhall be levied, that courſe ought to be purſued, and it c-nnot be done in any other 
manner, the Statute of 8. H.6.cap. 12. makes the imbelling of a Recozd Fe- 
lonp, and that this ſhall be inquired by Jury, whereof one halfe Chall be Clarks 
ol ſome of the ſame Courts, and that the Judges of the one Bench, oz of the other 
ſball hear and determine it, and he caſe was, that part of the offence was done in 
Middleſex, and part in London, ſo that the offence could not habe ſuch pzocee- 
diug as the Statute appointed, and thereſoze it was holpen;” that it ſwould not 
be puniſhed at all. Mich. 41. et 42. Eliz. Betwixt Aggard and Standiſh : the 
Dtatute of 8. Ed. 4. cap. 2. infliets a penaltie upon him, that makes a retainer 
by patol, and mozeover it is thereby o2vained, that befoze the King in his Bench, 
befo2e the Juſtices ofche Common Pleas, Juſtices of the Peace, Oper and Tere 
mine2, every man that will, may complain againſt ſuch perſon o2 perſons, doing 
againſt the fozm of this ozdinance, ſhall be admitted to give infozmation fog the 
King, and it was holden, that che inkozmer could not ſue foz himſelf, and the 
Queen upon this Statute, ſoz an offence done in any Court nat mentioned in chat 
Statute: the Statute of 35, Eliz. cap. 1. appoints, that fo; che better and fpe- 
dier levying and Recovering, fo2 and by the Queens Majeſtie, of all and ſingular, 
the pains, duties, fozfeitures, and payments, which at any time hereafter ſhall 
gꝛow due, 02 be papable by vextue of this Act, aud of the Act made in the 23d. 
pear of her Majeſlies Raigncoucerning Recuſants, that all and every the ſain 
pains, duties, gc. map be recovered to her uſe, by Action of debt, Bill, plaint, 
92 infozmation, 62 otherwiſe in any oſ her Courts of her Bench, Common Pleas, 
9zExchequer, in ſuch ſoz in all refpects, as by che oꝛdinary courſe of the Com- 
mon Lawes of this Realm, anp other debt due by any (uch perlen, in any other 
caſe ſhould oz may be recovered, wwherein-no eſſoln: gc. Note that this Statute 
extends not to aup pe naltie upon the Statute of 28. Eliz. cap. 6. alſs the Common 
Law doth not give any means tolevie a debt upon a truſt: and as to the general 
point, itleems that no land can be ſeiſed after the death of the aint. 23. 
12. 
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Elis. cap. 1. enacteth that etery perſon of the age of 16. pears , which (all not 
repatre to ſome Church, gc. but foz:ear the ſame contrary to the Tenoꝛ of ihe 
Statute made in the rſt ycar of her raign fo2 uniformity of common prayer , and 
being thercof lawlully convicted, ſhall fozfcit to the Queen koz ererp moncth 


which he oz ſbe ſhall ſo fozbear 20.1. And that Tatutt doth give no forfciure at all 71%7. 


foꝛ Lands: And alſo it giveth no penaltie without conviction, lo that the death of 
the party befozc conviction diſchargeth all, and ſo witheut queſtion it was at that 
dap. This laſt oint ſcems to be remedied in part by the Staute of 28. Eliz. 
cap. 6. foz thecehy i the pat ty be once convicted, he ſxall alwaies pay after with⸗ 
out other conviction, and this Statute gives alſo a Sctſure, but befoze any 
ſeiſute. Thrce things ought to concur, 1, Reculancy. 2, Conviction. 3 Default 
of payment. And the laſt of theſe was the t ue cauſe of the ſciſure,viz. That is, the 
contempt of nat payment, Therefoze it was adjudged in Sir William Greenes 
caſe : tha: this ſeiſure Thall not go in ſatisfaction of ſuch debt, but the Ring ſhall 
hold it as a penaliy foz the contempt untill the debt be paid, ſo that when a Sta 
tute impoleth a penaltie foz a contempt, as the contempt is perſonal ; fo is the 
penalty; And therefuze the death of the party befoze that it be executed oz turn⸗ 
ed in rem judicatam, diſchargeth all: and J ſh:ll pꝛove it by the different plea 
ta an Action upon a penall Statute, and other common Actions, and therefoze 
in debt, not guilty is no plea, but in debt upon a penall Law it is a good Plea, 
foz in truth uncill it be adjudged, it is no debt, but a contempt, Michaelmas 41, 
42. E. iz. betwixt Car and Jones, and in debt upon the Statute of 2. Ed. 6, net 
guilty was adjudged a good plea, Trin,42.Eli between Morley & Edwards, 2. Ic 
may be p2oved by p different fozms of judgment,fo2 in common actions.þ judgment 
ts Quod quzrens recuperet, &c. But in intoʒmations the uſuall fozm is, Quod de- 
fendens forisfaciet, 41. Aſſ. which implics that it is not perfect untill the Judge- 
ment, ans befoze it is only a contempt, and if ſo, then by the death of the party 
it is diſcharged. Thirdly, J ſhall pꝛove it by Authozity, that che death of the par» 
ties befoze Judgement diſchargeth aſwell the contempt , as the penaltie of a pc: 
nall Law, 40. Ed, 3. Executor 74. debt lics not agaiuſt the Executoꝛs of a Jap» 
loz, who luffers Pyiſoners to eſcape, 15. Eliz.Dyer 3 22. in the like Caſe the opi⸗ 
nion ofthe Court was, that an Action did not [ye againſt the Exccutozs of the 
Warden of the Fleet, but there ought to have been a Judgement againſt him in 
his life tine, fo2 the Offence is but a Treſpaſs by ncgligence which dies with 
tte Perſon, 18. Eliz. Dycr. An Action bzought againſt the Peire, and ruled 
that it doth not lie, foz it is a Maxime that no Law or Statute chargeth the 
Peir fo} the w2ong oz treſpaſſe of his Father : Aiſo it is to. be obſerved in the 
Pztacipalt Caſe, that the Statute limits che ſeiſure to be by P}oces out of che 
Exchequer , ſo no ſciſure can be without Pꝛoces, as it map be upon ſome other 
Stature; But a judiciall courle is hereby pꝛeſcribed whercupon the Partie may 
plead with the King fo his Land, and therifoze if that courſe be not purſued in 
the life ef the party, it is coo late to puꝛſue it afcer his deach: Alſo the woꝛds are, 
that be (hall ſeiſe ail che goods, and two parts of the Lands of ſuch Dffendos. 
But after his death the goods ate not his, but his Cxecutozs; and the Lands 
ate not his, but his Dcits, and a ſciſute by wap of pcualty rclacerh no higher then 
ro the time of the (riſure - alſo the wezds of the ſublcequent Proviſo 
explame it further, foꝛ if it be demanded when the Ring ſhall ſeiſe wo parts, it is 
anſwered at the ſame time when he leaveth the thiro part, and when muſt he leav? 
the third part, it is auſwered, in che life of the Ne culant, That it map be fo the 
maintenance of his Zlife, Children, and Family, and after his death he hath net- 
ther Wife, Childzev, noz Family,toz in a Tic of Dower, the Demandant ſhall 
ſay that che was Mike, and not that ſhe is Aike: As to chelaſt mai ter it ſeems 
that the Statute of x, Jac, cap. 4 hath diſcharged this Land, admitting that it was 
no: diſcharged befozc, wherein. the wozds are, aud if any Recuſant ſhall here: 
after die, his Veit being uo Recuſant : 8 ſuch Cale, every ſuch Hate 
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Hill. 8. ſpall be tzeev and diſcharged of all and ſingular the penalties, charges, and incum- 
: he bzances happening upon him, oz her in reſpect, oz by reaſon of his op her Ance» 
Jac. in ſtozs recuſancy; and as to Walter de Chirtons Caſe, who being an Accompt- 
Exche- ant to the King, purchaſed Lands of A. with the Rings money by Co vin, and took 
4er. the pꝛoſits, nevertheleſſe upon Inquilition it was ad judged, that they ſhould be 
T aeiiſed into the Kings bands fo2 his debt: J agree that to be good Law, becauſe 
A. when be received the ſaid moncy of Walter de Chirton, that being the Rings 
monie, A immediately thereby became a Dettoz , and an Accewptent to the 
King, and then into whole hands ſoever theſe Lands do after come, chep are 

fill chargable fo2 that money, and therefoze, &c. 


Sawyer againſt Eaſt. 


N Ejectione firme was bzought by Sawyer againſt Eaſt, fog certain Mills 

in Eaſt Smithfield in the County of Middleſex , the Caſe upon a ſpectall 
Uerdict, was this. Queen Eliz. 28. of her raiga demiſed two Pills, one Mel⸗ 
ſuage, and one Curtilage to Potter fo 40. ycars, Potter makes Mary his Mife 
Executrix, and dies, Mary marries one Burbill, who in 33. Eliz. did demiſe one 
Meſſuage, and one Curtilage to Wilkenſon fo; 20. years, and dies, and Mary 
intermarries one Hicchmore who by deed inrolled in Chancety 20. Marcii 44. 
Eliz. reciting the oziginall Leaſe, and that he had the whole Right, State, and 
Intereſt and term of pears which Potter had. and that he ſurrendred the eſtate, and 
term of pears afozcſaid to the Queen, reciting the matter mentioned in the ſur⸗ 
render, and that the Ynccreft and Term which Potter had is come to Hitchmore, 
and that Hitchmore had furreydred the whele tight, aſwell tor 30. 1. as fog that 
that Hitchmore did aſſume at his pꝛoper charges to repaire , and new build the 
ſaid Mills being in great decay, and to give ſecurity foꝛ the ſame, did demiſe the 
Mills, Peſſuage, and Curtilage for 40 years to the laid Hitchmere rendzing 
rent, with a Covenant to be void foz not payment, Ec. and after the Ring demi» 
ſed the pzemiſles to Ferrers, and Philips two contractozs,who enter and demiſe 
to Sawyer , who was poſſeſſed, untill ejected by Eaſt , who claimed under the 
leaſe to Hitchmore „and the Jury found that in the Letters, Patents to Hitch- 
more, were contained ozdinary Covenants to tepaire the Mills, and to leave 
them in good repair, and the Jury alſo found that Hitchmore had not given 
any ſecurity fo2 the building, and repairing of the Mills, and that the Mills 
were not new built, noz repaired , and that Hitchmore had pulled down one of 
the Mills, and that the Term of twenty years is pet in being, and ik upon the 
whole matter, c Bromley the Puiſne Baron ſates, chat it ſeemed to him that 
judgement ought to be given fo2 the Plaintiff ; Full, the ſuggeſtion oꝛ ſurmiſe in 
the Patent being falſe, in matter of value, and in ſuch a thing, which is pꝛoper 
fo2 the infomation of the Leſſee, cauſeth the Leaſe co be void, as in 18. Eliz. 
Dyer 352. Ln Abbot makes a Leaſe fo2 60. pears, the Leſſee demiſeth to I. $. 
fo; 80. years, the reverſion comes to the Queen, the 60. pears expire, the ſecond 
Leſſee ſurrenders tothe Queen, his Term and Jntereſt which was nothing in 
ſubſtance, to the intention that the Queen ſhould re-grant to him fo2 20. pears, 
this fallitie avoids the Leaſe, and pet it is no ſuch Leaſe which of neceſſity oughe ta 
be recited , and ſo is 8. H. 7. fo. 3. by Vaviſor, if the King at the ſuit of I. S. 
grants the Manno of D. of the value of 50. marks, and this is of the value of 
200. marks, aud this upon the infozmation of the party, in this caſe che grant 
is void, and ſo is 8. H. 6. 28. by Juine, if the Ring betnfozmed by petition , that 
ſuch Land is but ofthe value of 8. I. a year, which in truth is of greater value, the 
patent is void, 11. Ed. 4. 1. The Patentee ſuggeſts chat a ſurrender - 
was made, Whereas in deed there was no Surrender at all, there 
alſo the Patent is void, and ſo is 3, H. 7. the Pꝛior of Norwich his caſe, but 


there 


—— 
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there it is expꝛelled in the Patent, that the party had infozmed the Queen of a thing Hill. 8: 
whiah is falſe, and this is not expꝛeſſed in our caſe. pet it ſeems to me that there is _ h 
no diverſitie between that caſe, and the caſe in queſtion ,fo? it is plaine that in our Jac.n t p 
caſe, that the ſurrender and conſideration, are the infozmation of the party which ? che quer 
was the motive to induce the Qucen to her grant, for the ſuggeſtion is grounded 
upon the ſurrender , the which ſurrender is fraudulent and deceptive, and there⸗ 
koze the Patent is void. Alronwoods caſe Cooke Lib. 1. 40. The King grants 
the Mannoꝛ of Ricon and Condor, where in truth they were two Manners , 
there reicher of them paſſe, Firzh. Grants 58, and ſo here the ſuggeſtion is grounds 
ed upon the woꝛds of the Surrender, which are falſe and deceptive, and thercfoze 
the Patent is void, allo it ſeems that when the Queen grants in conſideration, that 
the Ozancee dio aſſume to repair, and it is found that he had not repaired, this 
not performing of the conſideration avoids the Patent, and this is pꝛoved by 
Barwicks caſe Cook lib. 5. if the Ring will make a Patent fo a conſidcracton 
which is fo2 the Kings benefic, (be it Txecuto2y, 02 executed, of Recczd oz not) 
if ic be not true, oꝛ duly p. tfoꝛmed, the Patent is thereby void; And here the Co- 
benant 62 aſſumption not being pertozmed accozding to the Queeus intention, and 
the couſideration of the Gzant will alſo m:ke void the Patent. And it map be 
conſtrued as a Proviſo in an Indenture, within ſome Caſes, doth amount to a Cos 
venant, and condition alſo, as it was in the caſe of Simpſon and Titterell, and 
alſo in the caſe of che-Earl of Pembrook vouched in Cook lib. 2. in the Lord 
Cromwels caſe, and thercfo ze I conceive that the woꝛds ſuper ſe Aſſumpſit ædi- 
ficare is parcell of the conſideration, alwell as il it had been pro eo quod ædifica- 
bit; and ſo avoids the Patent by the not pertozmance thereot: Altham Second 
Baron, ſaies,it ſeems to me that the Judgement ought to be given for the Plan. 
there are tiee things conliderable in che Caſe : Firſt, whether the Leaſe made co 
Hitchmore were ever good 62 not, in reſpect of a falſe luggeſtion; Secondly, 
whether in chat the conſidcration, that he did aſſume upon himlelf to repair, and 
the Queen indeed never had any pꝛecedent infomation made of the want thereof, 
do avoid the Patent in the foundation ; Thirdly, admit it be good in the foundatt⸗ 
on, whether the Leaſe become void afterwards fox not repairing ; And firſt A 
will ſpeak co ſuch things which in my opinion will not avoid the Patent; Firſt it 
ſcems, chat this want of not aſſuring, doth not vitiate the Patent, foz the wozy 
Aſſampſic ſuppoſtth matter of Fact cxecuted , and whether it be true 02 falſe, it 
cannot be nom cxamined, no mote then in the Cales put 21. Ed. 4. aud 26 H. 8. 
Tn conſideration of ſervice done, although there was no ſervice done, pet that 
{hall not avoid che Patent; Sir Hugh Cholmlies cafe, Cook lib. 2. Recitall of 
a matter in Pais, and not of Recozd, which is not materiall, noz valuable, doth not 
vitiate the Patent, 37. H. 6. 27, The King in his Pꝛibie Seale ſuggeſts a mat- 
ter in Fact, this doth not deſtroy the Natent, alſo although that the conſideration 
is aſwell fo2 that he aſſumed to repair, as, cc. and it is feund that he hath not re- 
paired, pet this fault ſhall not avoid the Patent, fo; as it ſeems here it is not in 
nature of a condition all cſtate, oz Gzane, as if it had been in confliveration hc ſhall 
repaire, fo as the woꝛds are here placed, it is intended chat the Queen will re. 
lie upon the Aſſumpſit, and not upon the condition, aud grant, and it ſeems that 
the Patent is voio, only upon the miſrecitall, ano the falſe ſuggeſtion, which is 
the firſt Point, fo2 it appears by the miſrecitall, that the Queen was decerved in 
a thing matcriall, and valuable, and ther foze the Patent void, and yet J agree, 
that every falſe ricitall oz ſuggeſtion doth not aveid a Patent, as in 9. Ed. 4. 
Baggots Aſſ. 29. Ed. 3. 7. if the King recite in his Patent, that he had made 
a pyecevent Gzant upon a Petition. yet this falſity doth not avoid the Patent, and 
tu 27, Ed. 4, although that this fallicy , be in point of conſideration, yet if it be not 
fo2 matter of pꝛoſit, and valuable co the Ring, it doth not avoid the Patent , but 
il it appear, that the Kings intention was grounded upon a matter ok value, and 
ſubſtance, and that he was therein deceived, the Patent is fo that cauſe void, as 
in 9. H. 6. fo. 2. 8. H. 7. fo. 3. 21. Ed. 4. 9. H. 7. fo. 2. and 11. H. 4 · fo. _ 
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Hill. 8. bis is all one as if it ſhould appear in the Recicall oz conſideration, that the Rings 
: th intention wis — upon a matter of value, and the King therein deceived z 
Fac. in the therefaze in Altonwoods caſe Cooke lib. 1:J the Ring recite that A. is indebted 
Exche- unto him, as Exccuto: of B and he releaſe to him all demands generally, pct no- 
quer, thing ſhali be releaſed, but chat which he owed as Executoz, aud ſo if t e Ring 
AS recite, that whereas an Advowſon is holden of J. S. and be gives Licence to ap- 
mopyat*, if the Advowſon be holdea of the Bing, th!s is void, 19. E. 3. Fitzh. 
Grants 58. Ft ſeems clecrip that if it appear by che Patent expr: fly, chat the ths 
tent ot the King was recetveo, and abuſed, the Patent ſhall be votd, although it 
be not in matter of recitall, or in matter of conſideration neither, as in 9. Ed. 4. 
fo. 6. and 8. by Neale 21. All. pla. 15. +0. Afl. pla. 36. The King gives Lt» 
cence to his Teuaut to alien in Fez , aud aftetwards it appears 
that this Tenant was but Tenant in Lai, and lo in the caſe of the Parket 
02 Fair of Totriogton cited in Alronwoods caſe, and tn our Cale the Qucen is 
veceived , and miltufozmed in two Circumſtances matertali, and of value. Firſt, 
foꝛ that (he conceived that a greater quantity of the thing demiled to Potter is ſur- 
rendred then in truth there was, and therein ſh: is deceived, fo} part of the 
thing is not come to het hands by the ſurrender, Secondly the Queens intent was 
to make an intire Leaſe of all in poſſeſſton,ond ihis cannat be, top part of the thing 
it enures but as a Leaſe in reberſion, oz future t»tcri ff, and thirefoze void, as it 
is in Altonwoods caſe Cook Lib, 1. aud the Queen hath a double pet judice 
hereby. Firſt, becaule ſhe cannot diſtrain foz her rent riſerved, in that part which 
is not ſurrendred. Secondly, ſhe cannot entet chin foz ihe condition broken, 
wherefoze, cc. Tanfield accozdingip, that judgement mould be given fox the 
Plaintiff : The Patent recites, C hat all the Term which Potter had ſurren⸗ 
dꝛed, gc. where in truth it was not ſo, aud thereloze it is clecre that che Queen 
is deccived therein, and the Grant void, fo it was the very inducement which 
pꝛocured the new Patent, and this recital is grounded upon che wozds of the decd of 
ſurrender,ſo y the ſurren. is grounded upon 5 infoꝛ mation of Hitchmore contained 
the ſurrender, And if in that Clauſe Hitchmore had been well ad viled, the Leaſe 
to him ought to have been, A. having ofthe Mills in poſſeſſion, aud A, having 
the Meſſuage and Garden after the Term (which Wilkinſon had ſhoulo be er- 
pired, and the reſet vation of the Rent ought to have been expreſſed accozdingly, foꝛ 
as it is ſhuffled together, the condition cannot avoid the ſurrender , no2 the. rent 
cannot iſſue out thercof; Therefoze it was adjudged in 9. El;z. in the Common- 
Bench in the Biſhop of Salisburies caſe. B. ſeiſed of two Acres, one whercof 
was in Leale to A. fo years, B. makes a Leaſe of boch co a Stranger, to have p one 
in poſſeſſion, the other in reverſion rendring 20. 8. tent entirely: now this tent 
: ſha!l iſſue out of that in poſſeſſion , during the Term in A. and after it ſhall 

iſſue out of the whole as one intire rent, and lo it is in our Cale, foz dekault 

of (ſevcrall reſervations, foz this is one inti:erent, and then the Queen cannot 

diſtrain upon all the Land, as ſhe intended. ſo in our Cafe, wherefoze J adjudge 

the Patent roid, not upon the point of recitall chat is not fog the rot recitall of 

a Subjects Leaſe, viz, the Leale cf one Wilkinſon, ut it is fo2 the cauſe of 

milinforming the Queen ia the matter of value, and by conſequence as bath 

been (aid, Nemo tenetur informare qui neſcit, ſed quis quis ſcire quod infor- 

mat.; And where Snig hath ſaid, that this Patent is made Ex certa ſcientià & 

mero motu. And faq this, it cannot be intended that the Queen was gull'd upon 

the inkoꝛmat ion of the party, J ſay that there are not any wo2bs in the Grant co 

prove that it was Ex mero mortu,&c. And foz that it ſecms Snig had no true 

Copy of the Cale, pet if theſe wozds were in the Patent, it is not void for a triviall 

and petty miſtaking, yet in matter lubſtantiall it will not help it, as if the King 

be milinfozmed of his eſtate, in ſuch a thing to be granted, oz of eſtates which are in 

Leaſe, foz theſe are materiall things, 21. Ed. 4. by Huſſey and Briant, if the King 

recite that whereas J have given my Land sf 100. 1. value to him, o2 whereas 

I have given co him the Pannor of D. and he grants to me the Pannor of * 

this 
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this recitall be falſe, che Patent is void, although it hach theſe words Ex certa ſci- Hill. 8 
entia, et mero motu, and ſo is 18. Eliz, Dyer 352. where the Patent was ex 2. 7 + 
certa ſcientia, et mero motu, &c. but there Dyer held, that this faiſitie iu che Jacobi 1: 
matter ot Recital did avoid the Patent, notwithſtanding the wozds ex mero motu the Ex- 
&c. but he held it otherwiſe, if it were in a conſideration which ts faiſe, fo2 at chequer; 
that time, the point of falſitie in matter of conſiveration toz 100 l. to bepaiy, * V 
although it be much contraverted in ou} Books, and it ſeems in what place (ever 
of the patent it appe ars, that the Ring is miſ-infozmed & dece ved in any matter nas 
terial 02 concerning his own eſtate in the thing to be granted, that tha! will v:vare 
the Patent, and therefoze 17. Eliz. the Queen ſeiſed of the Menno; of D.gr:iuts 
all her purpartie ot the Manno; of D. if in this caſe, a Common per ſen had grau- 
ted by ſuch wozds, the M innoꝛ had paſſed, but in the Queens caſe it will be a 
void grant, becauſe a thing which ſhe intended to paſs, cannor_paſs in ſuch plight 
as ſhe conceived it, viz. as a purpartie, and 36. Eliz. the Queen granted all ber 
po2tion of Tithes &c. although ſhe had a Parſonage there, pet it dot: not pig, 
foz this manner of Appellation implies, that the Queen was mii-infozwce, no 
not well inſtructed ofthe thing to be granted, aud thercfoze voy; ſce Cook lib. 
4. inBozuns caſe, Ex certa ſcientia et mero motu & e. doth not help it, alſo if 
the King recite, that whereas he had ſuch land by the attatuder of 1. S. where in 
truth he had it not by his actainder ; now although that he grants this land Ex cer- 
ta ſcientia, etmero motu, pet this will not paſs, but if the Ring be nut deceived 
in the point of iatitling himſelk , but in the deducting of his title, that will not 
p2ejudice the Patent, as if the King recite, that whereas I. S. had land by de⸗ 
ſcent hom his father, and he grants it to the Ring, and the King doth re- grant 
the ſame to I. S. this grant is good, notwithſtanding that 1. S. had it not by delcent 
fzom his father, ſee the Lozd Lovels caſe in Plowden ; that if the King be ve- 
ceivedonly in the point of mi-conveyance, the Law will not avoid che Patent, 
as if he grant to one aud his beirs bozn at D. the laſt wozds are void, and the, 
grant is good; Paſch. 42. Eliz. it was agreed, that if the Ring be Tenant foz 
life 02 years, and makes aleaſe fo2 one and twenty years, this leaſe is void to 
all intents againſt the King, becauſe it appears not in the grant, what eſtate the 
Ring had, and by that leaſe the King couceived, that he had power by his . eſtate 
to make an abſolute leaſe, whereas legally his leaſe ought to determine by bis 
death, ſo by implication it is manifeſt, that the Ring was not well inuructed of 
his eſtate, 39. Eliz. the Queen leaſed fog twenty one pears, to begin whenſoe- 
ver the land Gould fall in poſſeſſion by the expiration of any fozmer teaſe, thin in 
being, if in that caſe there were no pꝛecedeut leaſe then in being, this leaſe will 
be void, fo2 theſe woꝛds implie, that the Queen conceived her fozmer leaſe tu be 
in being, and ſo implied ly ſhe is deceived in her intent, in like manner in che 
Pzincipal cafe the Queen was deceived in her intention, fog the recital is, that 
all the eſtate which potter had, is come to the Qucen bp ſuirender, and in truth 
all the eſtate is not come unto her, in reſpect of a mean «ſtate to Wilkinſon ; t. 
as to the ſecond point, it ſeems the conſideration being, that he vid aſſume to new 
build, unplies aſmuch as if he had ſaid, he faithfully promiſed, and then it is all 
one as if it had been, foz that that be ſhall build, fo? it is a conſideration execytorp, 
and ia of value, and then the not perfozmance thereof viciates the Patent, aud 
the eſtate was, as if it had been bya limitation to ceaſe, aud theſe wozps, chat 
he did aſſume upon himſelf, cannot be confirued to any other intent, but unto an 
executory conſideration, becauſe the Ring hath no remedy by way of Action, fo; 
the breach of this pzomiſe, and it cannot be conteived, thai the Covenant is ſatis* 
lied in giving ſecuritie, fo? it is obſervable, that the Covenant is but the ozdinary 
Covenant, viz. to repair, and keep repaired, and ſo a Trivial reparation will 
ſatisfie that, but it appears that the Queens intent was not to make the leaſe fo; 
fach a petty conſider ation, beeauſe the Leſſce had undertaken at his own charges 
ta nem build the Pills, but the exy2eſs Covenant doth not binde him to tha new 


building of them, and in 6. Eliz. the like leaſe was made of the anno; of Lidle(- 
Court 
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Hill. 8. court to Cuſtomer Smith, and the leaſe was fo that, that he aſſumed, that he 
3 * at his cos would c. and he avoided his leaſe upon a fozmcr leale made to A, 
Ac. in the of the pꝛemiſes, and in truth the leaſe foꝛmerly made to A. was meerly void upon 
Exche- the making of tgis leaſe, though peradrenture the condi:con map be goed, and 
Jer. the conſideration perfozmed, but the Queen wes not well inſtructed of her title ; al: 
SV ſointhiscaſe, the leaſe to Hirchmore is not determined by a corditicn, as it 


bath been ob jetted, but it ceaſeth and is determined by a limite tion, end thts map 
well enough reveſt in the Queen, witheut cutrie 6 office, becauſe it was but a 
Term, and ſuch wozds purpozting an executory ceuſidetation in the Queens 
caſe implies as much, as ik in caſe ofa Common perſon it had been laid expycſly to 
ceaſe upon an act not perfozmed, fo2 iu the Rings caſe the Law ſpeakech, and if 
ſo, then he leaſe fo2 pears is void, and the Pacentee may enter without office, 
and all conſiderations cxecutorp in leaſes made by the King amount to a conditi⸗ 
onal li nitation, and then he who will have benefic by ſuch a lcale ought to aver 
the perfoꝛmante of theconſideration, as if a man dcclare upon alcaſe made unto 
him, cc. if 7. S. ſhould ſo long live, he ought to aver his life inthe Declaration, 
becaule it decermines, by limitation at his death, but otþgrwiſe it is upon a cons 
dition, if a Parſon make a leaſe foz years, the Leſſe aber the life of the 
Parſon, becauſe by his death the leaſe ens by a [unitetion Wplicd, but other- 
wile it ould if it were upon condition, foz the perfo mance ol chat needs not be 
averred; but that ought to be ſhewed on the other part, at.d le it ſecmeth, that 
as wel foz the point of falſitie in the recital, as alſo in ihe not perfozming of the 
conſideration, that the leaſe is void, and the Plantiffe ſhould have judgement 
which was entred accozdingly. Snig, Baron, was of opinion againſt all the 0s 
ther Barons, and he held that juvgement ought tobe given fo) the Defenvant, 
foz he laid, that the Patent made to Hitchmore pjoverh that it was not made by 
reaſon of any ſuggeſtion of the partie, fo2 it is cxp2eſſed to be made ex mero mo- 
tu, &c. and then the not ſurrendring of the other Tezin doth not vitiate, alſo if 
the leaſe be fo2feited to the Queen fo not repairing, then tbe Queen ſhould have 
a title befoze the leaſe made co the contractozs, under which the Plaintiffe claims, 
and that not being found by office, the concractozs ſhall have no benefic thereof, 
and as to the caſes 9. H. 6. and Torringtons tale cited Cock lib. 1. Altonwoods 
caſe, the woꝛds of the Patent which expꝛeſs, that the Patent ſhuuld be good, ſo 
that it be not ad nocumentum &c. which is not in our caſe, doth not pꝛove the caſe 
in queſtion ; alſo if the conſideration be ſmal, aud recited as executed, it doth 
vitiate the Patcnt' although it be falſe, and it is ſaid in Sir Thomas Wrothes 
caſe in Plowden, that it is not bonourable fo the King to conſtrue his Patent to 
be void, by colour of deceipt upon an inference, except it be upon a manifeſt de- 
ceipt, and in Barwicks caſe Cook lib. 5. the conſideration was a ſurrender of all 
the eſtate, and there koze it differed kom the caſe in 18. Eliz. Dyer, becauſe there 
it was in conſideration of an eſtate, which in cruth was never in being, and the 
tales whereupon he relied fo2 the pzoofe of this matter is the pꝛincipal caſe of Al- 
ronwoods, and the Loz . Chandos caſe : that if a violent intendment might 
be admitted in the Rings grants upon an inference, it might be here inferred, 
that the King ſhould have the eſtate by this particular ſurrender, but the Book is 
reſolved, that no ſuch inference ſhall be admitted to avoid the Kings patent, 02 
otherwiſe, but in that caſe of the Lord Chandos it appeared, that the infozmation 
of the partie was tiue, and ſo it was not here, becauſe it was infozmed, that all 
the right which Potter had, is devolbed to Hitchmore, which is not ſo, and there- 
foe a difference between thoſe two caſes. 


1 Nota, that the courſe of this Court is, that if A. be indebted, oz be an 
accomptant to the Ring, and A. hach another debtoz, which debcoz hath a —— 
perſon 
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— 
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perſon indebted unto him, in ſuch caſe A. may by Engliſh Bill in the Exchequer Paſch. o. 
pꝛap, that the eſtate ofthe debtoz of his debtoz, map be extended foz the debt ol Jac "a. + 


the ſaid A. and it ſhall be granted. — 
Clerk againſt Rutland. — 


15 6. Jac. in Ejectione firme, between Clerk and Rutland it appeared, that 
a feme ſole poſſeſſed of a Term of pears, aſſigns this co A. in truſt, and alter 
entermarries with him in reverſion, and after the husband being in quiet poſſeſ- 
ſion, he and his wife j oyn in a Bargaine and ſale to B. upon valueable conſivera- 
tion, and after the wife dies, and the aſſignee doth ſet on foot the leaſe, and if 
this ſhall be void againſt the Bargainee was the queſtion upon evidence, and ic 
ſeemeth not, becauſe the Bargainee claimeth nothing by conveyance fhom the 
wife, and alſo this truſt in the Term doth not belong to the husband after the 
death of the wife; fo2 Tanfield ſaid, that ft was decreed in the Chancery, and 
the opinion of the Junges was in one Denies caſe, if a feme ſole aſſign a leaſe 
in truſt, and after taketh husband, and dieth, that the adminiſtratoz of the wile 
ſhould have this truſt, and that the Adminiſtration ſhall be granted fo this Term, 
although there be no other thing fox which the Adminiſtration ought to be granted: 
alſo it was touched in this caſe, that if the father make a leaſe fo fogtie pears to a 
ranger, and coutinue in poſſeſſion, and after conveys the land to a younger ſon, 
who foz a valuable conſideration conveyeth it over, it was doubted, if the purcha⸗ 
ſo2 ſhould avoid this leaſe o2 not, but it was ſaid, that if in that caſe, the father 
after the making of ſuch alcaſe, had ſuffered the land to deſcend to his eldeſt ſon, 
who had been pu vie to this truſt, that then che JPurchaſoz of the elveſt ſon ſhould 
avoid this leaſe, as it was ruled in Burwels caſe Cook lib. 6. 


Upon a motion made by Prideaux, that Robert winter one of the Powder 
Traito2s made a leaſe foz pears 1. Jac. to one Gower, and that after 3. Jac. the 
Leſſoz was attainted of Treaſon by Parliament, which attainder related to a 
time befoze the convepance ofthe Fee, and if in this caſe the Term be ſaved oz 


loſt it was the queſtion. 


Wickham againſt Wood Paſch. 9. Fac. in 
the Exchequer. 


Dward Wickham declare in an Ejectione firme, that Skreen 17. April 6; 

Jac. at Framlingham in Suffolk demiſed to him 30. Acres of paſture, to have 
fo2 three pears ct. and upon the general iſſue pleaded the Jury found, that Tho- 
mas Cooper, and three others were ſeilen of the lands in queſtion, and the fifth 
of February 24. H. 8. fnfeoffed by JIndencure M. B. and five others, to the uſes and 
intents mentioned in a Schedul annexed, and that was upon condition, that if 
they aliened to any other uſes o2 purpoſes, that the Feoffoz ſhould re-enter, and the 
Jury allo found the Schedule, which in effect was this, viz. that the Feoffees 
and their heirs, ſhouldcake the pꝛofits, and therewith finde an honelk pzieff, by 
them 82 the greater number ol them to be hired, and competently paid to ſap Paſs 
fo2 the ſoules of che Feoff82 and his friends, and that by the ſpace of 99. peaks 
then enſuing, and at the end o the ſaidyears, the Feoffees their heirs and aſligns, 
who then ſhould be ſeiſed, Could ſell the lands, and with the money finde a Prieft, 


to Chaunt fe the ſoules afozeſaid, and =_ the ſaid moneys oz lands 23 


4 


/ EF, 


2 — OO: * 3 
* 


— 


114 


2 


Wickham Verl.? 
Wood. 


/ 


- ———— 
——ñ— — — 


Paſch. 9. 


Juac. in the 


Exche- 
Jucr. 


WW WR, 


make further pꝛoviſion fo2 a competent poor honeſt Pꝛieſt fox the umt being, (ik 
then it could be) by a Amoztization, oz otherwile as they ſhould think beſt, foz 
the ſure and long continuance of the ſaid honeſt Pꝛieſt, if ſo it could be continu» 
ed by oꝛder of Law, the Jurp found all things executed accozdingly, and the find- 
ing of a Pꝛieſt fzom the 24th. of H. 8. untill the firſt of Ed. 6. by which Act the 
Ring wos entituled prout lex poſtulat, and that Queen Eliz. granted to Mildmay 
fo2 21. years, upon whom Fuller, the heir of the ſurviving Feoffee entred, and 
made a Feofment to Wilbey and Skreen, by fozce whereof they were lciſed, and 
Mildmay re-entred, and his Term expiring, be obtained anew leaſe 43. Eliz. and 
mate a leaſe to Wood, and Skreen ſurvived Wilbey, and made a leale to Wick- 
ham, who entred, and being outed by Wood bꝛeught this Action. Bromley 
puiſne Baron, upon all the matter J obſerve three things, Firſt, if the Fees 
ſimple in this caſe by che letter 0z meaning of the Statute be given tothe Czown, 
foz the leaſe of 99. years ts agreed to be given. Secondlp, if there be ſuch an 
implopment of this land as the Statute requireth, admitting the leaſe was not 
given. Thirdly, if the livery upon the Quecns Leflee foz years be good: and J 
hold that the Fee is not given to the Queen, Sccondlp, the land is not implops 
ed, #c. admitting that it was given. Thirdly, that the Feofment here is not 
good; and as to the caſe at Bar the Feoffees map enter: J doubt not of that be- 
cauſe there is not auy thing found, but chat it wasimploped to the uſes intended 
fo 99. pears. Secondly, if it were not imploped accoꝛding to the condition, 
after 1. Ed. 6. pet thep cannot enter, fs2 themſelves were parties to the Art which 
did pꝛohibit it, as 34. H. 8. Dyer 52. the Queen gives licence, that Belmelt 
ſhall be cranſpozted notwithſtanding any Statute made, oz to be made, if after 
it be pꝛobibited, the licence fs determined, becauſe che Patentee himſelf was a 
partie co ſuch Statutes. Secondly, ir is ſaid in Addams and Lamberts caſe, 
that a ſuperſiftious deviſe o2 other eſtate Kpou condition is within the Statute, 
becauſe the Patentee was partie thereunto. "Thirdly, it is ſaid in the ſaid caſe, 
that a ſuperſtitious deviſe oz other eſtate upon condition is within the Statute, 
becauſe it is penal, and compulſorie fo2 the maintenance of a thing pꝛohibited by 
the Law, and alſo there it is ſaid, that there is a pzoviſo towards the end of that 
Act, that it ſhall not be Lawful by reaſon of any remainder oz condition fox any 
man to claim any lands, gc. fog the not doing, oz finding of any ſuch Pꝛieſt: 
as tothe other point which was moved at Bar, J hold that the uſe doth not ariſe 
upon the woꝛds ſubſequent, and if they do not re-enter,that then the land ſhall go to 
the uſe of the four Feoffees, to the intent afozeſaid, is not a miſ-ozdering noz an 
implopment, Secondly, theſe wozdsto the intent, do not raiſe any uſe, but on- 
ly a confidence and truſt repoſed in the Feoffees. Doctor and Student 94. fo: 
the firſt point therefoze he held, that there is no ſuperſtitious gift of the Fee- 
ſimple, and if there were, it is not imploped cc. and cherefoze it is not given by 
the Statute of 1. Ed. 6. to the Queen: and touching that we are to conſider the 
Statute, Innenture, and the Schedule, and there is not a wozd, that after 99. 
years the land ſhail finde a Pꝛieſt, but the money, and the land is not given, but 
the money, as in the Dean of Pauls caſe 22. Eliz. Dyer 368. if land be given ta 
linde a Pzieft with part of the pꝛolits chereof, thoſe p2ofits are only given to che 
King bp this Statute, and not the land, but that belongs to the Dean and Chap- 
ter: alſo the Schedule is, if then it may be lawful, and cherefoze if it were not 
then lawful, the money is not given, and it is like to the caſe, where J make a 
leaſe foz 2 1. years, if J do allow of it befozxe Michaelmas, and befoze Michael- 
mas do not allow of it. this is a void leaſe, and ſo if I give land to the uſe of Weſt- 
minſter School, if the Dean will enter into a Recognizance, cc. and ik he will 
not enter into a Recognizance, it is no gift, like to the caſe 15, H. 7. a grantof 
Annuitie if ſuch a thing be done, ec. ſecondly,as to the imploymer t, the leaſe is only 
kounn to be imploped, and the imployment of the leaſe is no imployment of the Fee, 
which was not givenuntil che Term was expired, and if che gilt be not _ 
t 
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tious the implopment ought not to be ſuperſtitious ; and pet as it is ſaid in Adams paſch o. 
cale, there ought co be an implopment to intitle che Qucen, as the caſe there is, f Po 
if one gives the Pannoz of D. and S. to ſuperſtitions uſes, the Queen ſhall have Jac. in the 
the lands out of the hands of che Feoffee, and if land be given co ſinde a Prieſt in 
the Church of D. foz 20 pears, and after to finde one in S. ſoz 21. pears, and 4er. 
befoze the expiration of the firſt Term, the Statute is made, it ſeems the Queen 
(hall have only the firſt Term, becaule chere is no umployment of the ſecond Term 
within the Statute, 5. Ed. 4. 20. 13. Ed. 3, Execu. 63. I agree thoſe caſes, 
ko land oz tent iſſue hom a leilin 30, Ed. 3. 12. in a quare impedir 5. Ed. 6. 
Benlowes, a deviſe to 8. to the ules and intent, that the Feoffees with the p2ofits 
ſhall finde a Pꝛieſt, whilſt che Law of this Neslm will ſuffer it, and if the Law 
will not ſuffer ic, then to the uſe of three of the pooreſt of the Pariſhes adjoyningz 
by all the Fudges this is not within the Statute; and as to the [aſt point it ſeems, 
that the Feofmcnt is good, and the inte reſt ofthe Queen is no tmpediment, which 
zfit be not then there is no queſtton, as Dyer 20, Eliz, 363. Tenantin tail makes * 
a feofment, the ſervants of the Leſſce foz years being upon che land and liwery | 
is made, and after theLeſſee fo2 years agrees (ſaving his Term, this is a diſ- 
continuance 14. Ed. 4. 2, 3. and 4. Ph. et M. Dyer 139. poſſeſſion ſhall not 
be gained fzom the Queen, but by matter of Recozd 4. Aſſiſes 5, 21. Aſſiſes 2. 8. 
H. 4. 16. 1. H. 7. no liverp upon the Rings poſſcſion, it map be deviſed by the 
heir, 02 conveyed by bargain and ſale, oz by fine fzom him; and the Rings eſtate 
in reverſion doth not ptviledge the eſta'e in poſſeſſion, as it is 23. Ed. 3. 7. a 
diſſeiſo2 conveys land £3 the Queen who grants foz life, and the diſſeiſee hall 
have a writ of entrie againſt the Queens Leſſee foz life, by the opinion of Thorp, 
Cook lib. 4. 55 - a diſſeiſoꝛ makes a leaſe fo; life, che remainder to the King; 


Exche- 


a recovery of che land againſt Tenant fo; life will defeat the Riags remaindcr, by 


7. Rich. 2, aide of the Ring 61. Tenant in tail grants the land to the Ring with 
warranty, and the King makes a leaſe foz life, if the iſſue recover in a Formedon 
the Kings eſtate is defeated; and J was of Councel in the Court of watds, in a 
caſe which was Paſch. 43. Eliz. betwixt Chackſton and Starkey, fo2 the Wards 
ſhip of the heir of Clifford, and it was this, the Mard at full age cendred his live- 
ry, and had ſix moneths co ſue it, and within the fix moneths made a Feofincne, 
and after died befoze very ſued, in this caſe the liberp and ſeiſin was void, and 
it is all one as if no tender had been made, fo2 the Queens poſſeſſion was pjivi- 
ledged; the ſecond point was, that one being in Tard to the King, had a rever- 
Gon in Fee expectant upon an eſtate fo? life, aud befoze livery ſued made a Feof- 
ment in Fee, this makes a diſcontinuance of the reverſion, notwichſtanding the 


Kings iutereſt, which he had in reverſion koz the TUardſhip, which caſe is like to 


the caſe above mentioned ofa leaſe foz pears, and alſo it was there ſaid, that if 
Teuant fo2 life be, the remainder to the King foz pears, the remainder to another 
in Fee, and the Tenant fi2 life makes a Feofinent in Fee, this drawes the Rings 
remainder out of him, and ſo he beld, that here is no gift. Secondly, that here 
is no imployment, and ſo the Feofment is made good. Altham ſecond Baron 
contra, Y will con ider only two points. Firſt, if it be a gift fox pears 02 fo} 
ever, and J ſap, that it is a gift fo2 ever, fo2 here is no intent in the Donoz to 
determine the lupe rſtilious uſe, becauſe he doth not limit any other uſe to which it 
ſhould revert, but only that the Brieſt ſhould be maintained foz ever, and as that 
which hath been ſaid, that it was nat imploped, he anſwereth that out of the 
Book of 22. Alliſes 52. where 1 2. d. is reſerved fo2 three years, and after 100, 
g. ſeiſin of 1 2. d. is ſeiſin of the 100. 8. becauſe it is iſſuing out of the freeholo, 
as the caſe is in Littleton in the Chapter of Atturnement, Tenant kon life, the 
remainder in Fee, the Lozd ſhall not abow upon che remainder, but ſhall habe it 
by way of Eſcheat, foz all the eſtates together are bolven of the Lozd, but if 
land be given to linde a Hꝛieſt in D. and one is maintained in S. this is a miſ- im- 


plopment; but in our cale J conceive, tbot the Feollets have power to —_ 
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land, as to chem ſeems beſt, and thcrefoze it is uncertain, and then given to the 
King as it was in Dales caſe, land was given to the intent, that s Prieſt ſhould 
be maint ained as I. S. and I. D. thought fit, ſo that he had not leſs then 8. marks 
yearly, the Ring ſhall have all, foz the Feoffees map give all to the Prieſt if thep 
pleate, and in Turners caſe, land was-deviſed to a Pueſt, and divers poor men, 
all is giwen to the King by the ſuperſtitious implopment, and as to the wozds, 
( if by the Law it map be) they are idle, fo id poſſumus quod de Jure poſſu- 
mus, and therefoze 9, Ed. 6. an office was giuen to one if he were able to excrcile 
it, theſe woꝛds are idle, fog the Law ſaith, that he (hall not have it, if he be not 
able to txecute it, 30. Ed. 3. 8. a gift to two and to the longer liver of them, 
that the Survivoz ſhall ha ve it, are idle wozos, 10. H. 7. a Conditien that qc. 
and here it the condition had been until an Act of Parliament pꝛohitit it, they are 
Idle wozds, fo if land be giben co I. S. and his heirs, upon condition, that ithe 
die without heirs &c. this is a void condition and Repugnant to Law. Laftly, A 
hold the feofment good by wap of Avmittance, and that the livery takes effect, 
notwichſtanding the Queens intereſt 4. H. 6. 19. the Kings Tenant fox life is dil- 
ſeiſed, he hall have an Alliſe, and pet there is no intruſion upon che King 17. 
H. 7.6. the Kings Leſſee makes a feofment, the King enters, and ſo he held, 
that the judgement ſhould be given foz the Defcndaut. Snig Baron argued 
much to the ſame intent, that Bromley had done, and that the Schedule is ſo cir⸗ 
cumſpect, that nothing is given after the 99. years, and that a ſpirit of Diwinati⸗ 
on fozwarned him of the alteration, and he agreed the Feofment to be good with 
this difference, where the King is in poſſeſſion accually, and where the Reverſion 
is in che Ring, and the book of 2 H 4. 9. that none ſhall enter upon the Kings 
Farmoꝛ is to be understood of the Kings under Tenants, aud not of his Leſſees. 
Tanfield chief Baron laid, that neither by the intent of the Statute, noz of the 
parties, the feeis given co the Queen, but it is apparanc, that during the 99. 
years, the parties intent is in ſuſpence foz fear of alteration, and that they would 
ſee the difference of the times, and leave the diſpoſing thereof to his Feoffees, and 
if they had ſold the land, and with the money maintained a Pzieſf, as many ſtocks 
of money have uſed to do, without doubt it had been fo2feited co the King, and 
not the land; and it would be in vain co ſpeak of an Amo) ization, if it be foz 8 
ſtipendarp Pꝛieſt only, foz this would not be neceſſarp to have a foundation in- 
co2porated, aud to make an Amoztization fox ſuch a Pꝛieſt, and therefoze it ſeems 
ts him, that there is no determination of his will after ihe 99. pears, but that all 
is left co the determination and diſpoſition of the feoffees who then hould be, aud 
after the intent of the Statute, which was penned by Hales Juftice of the Com- 
mon Pleas. Jobſerve four wozds, given, appointed, limited, and afſigned, 
and J da not conceive, that our caſe is within the compaſs of avp ot them, foy as 
J ſaid befoze, it is in ſuſpence until the end of 99.years, and the parties who ſhould 
have the intereſt ate not known untill the time come, no2 the eſtate ſetled until 
that time, but if it had been conveyed to ſuperſtitious uſes alter, it had been gt- 
ven to the Queen, notwithſtanding the conveyance had not been ſufficient, if be 
who did convey had power in reſpect of the abilitie of his perſon, and the eſtate 
in him, and cherefoze Paſch. 22. Eliz. the caſe was this, Sir William Say, be» 
foze the Stacute of 32, H. 8. of Wills was ſeiſcd of lands in fee not debiſable, 
and befoze the ſaid Statute he deviſed it to finde a Mieſt, and notwithſtanding 
that the deviſe wag not good, pet it was adjudged, that the land was given to the 
Queen bp 1. Ed. 6. but if it were a feme covere, 82 an infant, who ere diſables 
in Law, oz a Tenant in tail, who is diſabled in reſpece of his eſtate, there it had 
not been given to the Queeen, but in all caſes there ought to be an aſſignment, 
02 otherwiſe nothing is given; and there is a difference where one grants land 
to the intent with the profits thereof to fivde a Pꝛieſt, there all the 
land is given to the Qacen, and where he grants a rene fo 
the maintenance of a Pzieſt, foz there che King ſhall have but the Rent ; 
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ind he ſaid, that the Caſe cited, 5, Ed. 6. Benlos, is good Lam, and as to that paſch A 
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there is none, becanſe there is no gift , but the imployment of the particular 97. 


which hath been laid: That becauſe the power of the Feoffees is uncertain, it 
ſhould be given to the Queen , true it is where che power is uncertain to beſtow 
the pꝛolits, but if their power be certain, it is otherwiſe, and as to the implopment 


eſtate is an implopment of the Remainder, and a ſmall thing will make an im- 
ploymenc. - James caſe was of the Gzeyhound in Fleetſtreet which was gien to 
finde a Pzieſt, and che UWhite Hozſe foz the maintenance of ansther, aud the F eof« 
fees of the Thice-horſe,matntained the Pꝛieſt of the Gzephound ; and e conver- 
$0, and this was ruled to be an imployment, foz it was whereby, 02 wherewith 
a Nꝛieſt was maintained, although it was not whereof, and Mich. 21. Eliz. the 
Kings bead in Breadſtreet, now Fiſhſtreer was given to finde a ÞP2teft, and a rent- 
charge granted in perfoꝛmance of the Mill, and this was adjudged an inplopmene 
of the houſe, and (o where the aſſignment is good, a (ſmall thing will make an 
imploymenc. And it ſcems that the Liverie is good, and as to that, that no Lt- 
very can be made without ouſting of che Leſſoz, and by his conſent, and cherefoze 
9. Eliz. It is ruled, that a Feoffement with a Letter of Atturnep to the Leſſee 
to make li very is good, and no ſurrender, and Eides and Knotsfords caſe, 41. 
Eliz. Leſſee fo2 years, remainder fo; life, remalnder in fee , he in remainder in 
fee makes a Feoffement co the Leſſee fo2 years, and makes Liverp, and it was 
adjudged a good Feoffement, becauſe ic was not a ſurrender, in re ſpect of the 
meane eſtate fo2 life, and no ouſter noꝛ conſent will ſerve, foz then it would be 
a diſleiſin , which cannot be upon the poſſeſſion of the Leſſee fo2 pears , fo; his 
poſſeſſion is allo of him in the remaiuder foz life, and I put thele Caſes, that there 
ought to be a conſent 02 ouffer, but J agree that the Queens polleſſion cannot 
be defeated by entrv 0} oulter, as it is 4. Mar. Dyer 1 39.8. Ad. 21.18. H. 8.16; 
But the Kings ard may make an eſtate, x. H 7. But if che Ring be not in 
poſſeſſion, but a remainder only in him, and the Leſſoz makes a Feoffement , 
rendring 12. d. rent, this eſtate in the Ring doth not pziviledge any other in poſſeſ- 
ſion, and ſo judgement was given fo2 the Plaintiff agaiult che opinion of Altham. 


Mrs Chamberlains caſe. 


F R >2, Eliz. York recovered bp Judictment in the Rings Bench againft Allen 

upon an Aſſamplit, York being thus inccreſſed of the debt, after that is in May, 
26, Eliz- was outlawed upon a mean Pꝛoces at the ſuit of I. S. and in che ſame 
pear and moneth was outlawed after judgement at the ſuit of the ſame I. S. and 
after a generall pardou came 27, Eliz. in which pardon, after the pardon of all 
coutempts fo2 outlawiie, there are mods allo purpozting a Gzant,bouney , and 


liberality, whereby the Queen granted all montcs fozfeited, o2 come unto he- 


hands, by reaion of any ſuch outlawzy, with other wo2ds in the ſame pardon, 
and Proviſoes therein contained, neceſſary to be obſerved: And after in 28. EL 
Y ork was outlawed again after judgement at the ſuic of I S. and then Yorke 
died, but he lived a full pear after the pardon, 27. Eliz. and did not ſue any Scire 
facias againſt the partp, at whoſe ſuit he was qutlawed after Judgement; and afs 
ter the death of Yorke another pardon came, 29. Eliz. to the ſame effect with the 
pardon in 27. Aud after the Queen' grants tbis debt co Anger for the benefit of 
Mrs Chamberlain, who was the Wife of Yorke, and Anger ſued in the Queens 
name to hahe an extent, out of this Court againſt Allen, who was the party agatuff 
wham Judgement was given, gnd all this was drawn inte a Caſe, and den per- 
ed to che Barons of the Exchequer to conſider upon, viz. I execution may be ſued 
in the Queens name agaiuff Allen, and chis caſe was argued at the Barte ac 

hich N was pjeſent ; And nowit was grgyed at the Bench by Bromley Puilne 
Baton, and concluded that Anger map well ſue execution in the Queens m_ 
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but he had almoſt made an end of his Zrgument befoze J came into the Court, and 
thꝛee points ſeemed to be conſidered of in the Caſe. The 1. was unanimouſly 
reſolved, and agreed by all che Barons, that either of the pardons will advantage 
Allen, who was debtoz to the party outlawed , fo; although that the woꝛds of the 
pardon, unpoꝛt a pardon of all debts and (ſums of monep accrued to the Queen by 
reaſon of the outlawzp, pet comparing all the parts of che pardons together, it 
will plainly appear, that che intent of the pardon was only lo; the ad vantage of 
him, who had committed the fozfeiture by the contempt, and extends cnly co him 
by wap of reſtitution z And another construction would be repugnant to all the 
Cauſes contained in the Act; By Tanfield, asa Mill ought to receive conftructi- 
on by due conſideration of the intention of the Teſtatoz collected out of all the 
parts thereof, ſo the meaning of an Acc of Parliament ought to be expounded by 
an examination of the intention of the makers thereof, collected out of all che cau- 
ſes thes cherein, ſo that there be no repugnancy, but a conco2dancy in all the parts 
thereof, and ther. foze if a man by will deviſe B acre to A. and his heirs, and by 


another cauſe in the ſame Tull he deviſes B acre to B. and his aſſignes , it (hall 


not be void in anp part, inſomuch that if both had been placed together, A. and B. 
ſhould be Jopntenants, and therefore the Law will make ſuch a conſtruceioy, and 
ſo if a man deviſe B. acre to A. uud alter he deviſcs a Rent out of it co another, 
both ſhall and : Brett and Rigdens caſe, Plowden, Alſo this Debt was due 
by Allen; 2. It was reſolved by Tanfield and Bromley, that Yorke ſhould take 
no advantage by the Pardon in 27. Eliz. to have his goods reſtored , which were 
foxfeited by the outlawzy after judgement, fog by them all the Scacute fo2 the 
pardon of the outlawzp after judgement was penued in ſuch a fozm, as it is but 
conditionall, fo} it is in effect pzovided , chat che pardon ſhall not extend to the 
party outlawed after judgement untill he ſhall pap oz agree with the party, at 
whoſe ſuit he was outlawed, and this paymcut ought to be in the Court, oz in 
ſuch manner that the Court may be ſatisfied by the ſuing of a Scire facias, and an 
acknowledgement of the party at whoſe ſuit, cc. ko: a bare payment in the 
Country is not ſufficient ; But when the party outlawed hath once lawfully ſa- 
tisfied the party, at whoſe ſuit he was outlawed, then the pardon will relate ab 
Initio to avoid all intervenient matters, if the ſatisfaction be made in convenient 
time, and therefoze if the King had granted the goods fozfeiced by outlawzy after 
judgment meane between the pardon, and the ſuing of the Scire facias, pet if 
the party outlawed” ſue this Scire facias within convenient time, the pardon ſhall 
have ſuch relation as it ſhall defeat the grant of the goods, and therefoze Tanfield 
compared the wo2ds.in the pardon of the outlawry after judgement to the wows 
in the Statute of 27. H.8$. of inrolments, fo there it is pꝛovided, chat nothing 
ſhall paſſe by bargaine and Sale, except the Deed be inrolled within fix moneths 
after, but ik it be not intolled, otherwiſe it is. . 


Bechets caſe. 


R B. ſeiſed of Lands in fee, 36. Eliz. levies a fine, c and declares the uſe 
o to be to himſelf fo2 life, and after to T. B. with power of revocation, and 
to limit new uſes, and if he revoke and not declare, then che uſe ſhall be to the uſe 
of himſelf fo; life, and after to Henry Beckev with power in that indenture, alſo 
to revoke and limit new uſes , and that then the fine ſhall be co ſuch new uſes and 
no other, and after 42. Eliz. by a third Judenture he revoked the ſecond Jnven- 
ture, aud declared · the ule of the fine cs be to the uſe of himſelffp2 life, and afs 
ter to Hen. Becket in taile, che remainder to I. B. #c. R. B. dies, and T. B his 
brother, and heire is found a Recuſant, and the lands ſeiſed, and thereupon comes 
H. B. and ſhetos the matter as above, and upon that the Kings Atturney _ 

reth: 


———— 


Beclet⸗ C 11 9 
caſe. i 

rech: Bromley and Alcham Barons, that the Declaratton of che uſes made paſcl 

by the third Indenture was good, and he having power by the firſt to declare new ll. 9. 

ules may declare them with power of Revocation, foz it is not meerly a power, . in the 

but conjoyned with an intereft, and cherefoze may be executed with a power of © cheguer 

Revocation, and then when he by the third Indenture revokes the fozmer ules; 9 

now it is as if new uſes had been declared, and then he may declare uſes at any 

time after the Fine, as it appears by 4. Mar. Dyer 136. and Coke lib. 9. Down- 

hams caſe, and in this caſe they did rely upon Diggs caſe Cooke lib. 1. where it 

is ſaid, that upon ſuch a Power, he can revoke but once, fo2 that part, unleſſe 

he had a new power of Revocation of Uſes newly co be limited, whereby it is im⸗ 

plyed , chat it he had a — to appoint new uſes, he map revoke them alſo. 

Snig Baron to the contrary, and ſaid, that he had not power to declare 3.ſeverall 

uſes, by the firſt contract, which ought to Authoziſe all che Declarations upon that 

Fine, and then the Revocation by the third Jndenture is good, and the limitation 

void, and then it ſhall be to the uſeof R. B. and his heirs, and ſo by the death of 

R. B. it doth deſcend to T. B. the Recuſant, and alſo he ſaid, that ſuch an In- 

denture, to declare uſes upon uſes, was never made, and it would be miſchievous 

to declare inſinite uſcs upon uſes. Tanfield held, that the uſes in the ſecond Fu- 

denture ſtand unreboked, and the new ules in the third Indenture are void, and 

then H. B. ought to have the Land again out of the Kings hands. The power in 

the ſecond Judengure fs, that be map revoke and limic new uſes, and that the Fine 

ſhall be co thoſe new uſes, and no others: and then ik there be a Revocation, aud 

no punctuall limitation, be had not purſued his Authozity fo he ought to revoke 

and limit, and he cannot doe the one without the other: Alſo he laid, that after 

ſuch Revocation and limitation, che fine (hall be to ſuch new uſes and no other, 

then if there be no new ules well limited in the third Judenture, the kozmer uſes 

ſhall ſand void. | 


; 
+ 
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Nota, it ſeemeth that if a man make a Feoffement and declare uſes, and ri ſerbe 
a power to revoke them, without ſaping moe, he cannot revoke them, and limit 
new, fo2 the uſe of the Fine being once declared by the Judenture, no other uſe 
can be averred 0} declared which is not warranted thereby, fo2 he cannot declare 
the line ts be to new ules, when it was once declared befoze, Cook lib. 2. 76, 
That no other uſe can be averrcd, then that in the convepauce, Cooke lib. 9,10, 
11. Although that the firſt uſes are determined, as if a man declare the uſe of a 
Fine, to be to one and his Peires upon condition, that he ſhall pap 40. I. t. oz 
untill he do ſuch an Act, it the firſt uſe be determined, the Fine cannot be other- 
wiſe declared to be to new uſes; And therefore ic ſeemes that all the uſes which 
ſhall riſe out of the Fine,ought to ſprifig from the firſt Judenture, which teſtifieth 
the certain intention of the parties. in the leaving thereof, and then in the Caſe 
above, the ſecond Jndentize aud the limitation of new uſes thereby, are well war- 
ranted by the firſt Indenture, and in reſpect that this s not a naked power onlp , 
A conceive that they map be upon condition, or upon a power of Revocation to de- 
termine them; But the power to limit the third uſes by a chird indenture after re- 
vocation of the ſecond uſes in the ſecond indenture, hath not any UUarrant from 
the firſt Judencure , and without ſuch TU-rrant, there can be no Declaration of 
ſuch new uſes, which were not declared 02 authoꝛiſed by the firſt Indenture, which 
Note, fo} it ſeems to be good Law. 
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AN EXACT - 


T AB L E 


of the Principall Matters contained in this 


I. S. ſpoken of the Plaintifs wife, 
A. = — out her husbands 
roat, an a 
F N Action of falſe impri- it, W _ 
AA keln for taking 
bis wife in 8 ſhe] 
aþpearing as a Feme ſole, 48,52 . 
* aGion upon the Caſe for 1 
conſpiring to outlaw a man in a 10 | 
wrong County, 49 Cuſtome for Pirates goods if 
Amerciament for a By-law, | pyable; _ ry 
j55; Coppyhold ſutrendred to the 
A Action upon the Caſe| aſe dfa younger Sonne, he can 
where againſt a Servant for have no Action before aduit- 
breach of walk, much good mat- | tarice, i: - oct 
tet, 65,66,67,63 | Churchwirdens if elected by 
Ameraiametit where wel le. Veſtry-men, where good, and 
vied by the Sheriff, 4 capabletopurehaſe Lands, 21 
Aion by an Executor 5 Conſpiracy, ſee Action. 
2 Sheriff Þ the debet and derznet,' Collector of a fifteenth tevi- 
Wheregeod, 26,31 ablg upon ane Townſhip, 65 
Authority in fact, and authori- | Commiſſioners of inquiry Ad 
ty in Lawabuſed,a di erence, 99 their power, $3;94 
Action for cheſe words agaimiſt 8 
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ble. | 


The Ta 


D. 
DD Ebt againſ? the Sheriff for 


an eſcape, a good Cale, 20 
Diſtreſſe for a By-law upon 
the Kings Tenant, he muſt bring 
his Action in the Exchequer, 55 
Deviſe to the wife until the iſſue 
accompliſh 18. years endeth not 
by death of the iſſue before, 56, 
57 

Decree where execution 
thereof may be ſtayed, 68, 69 


E. 


Rror a Writ directed to an 
inferiour Court ought to be 
executed without fee paid or 
tendered, ' F 16 
Elegit the party who ſued it 
dieth , no ſcire facies for the 
, $00 
Equity where releviable in the 
Exchequer, 54. 
Eſtreats where they may be 
diſcharged for inſufficiency in 
the Indictment, or not mention- 
ing the offence; 55 
Eſtoppell in the Kings caſe, 65 
Exception ina Grant, 69 


| 


Eſcape, a difference where 
cauſed by a reſcous, and where 
by the Sheriff, or Bailif, 70,1 

Executor ſee Action, 80, 8 


Erroneous judgement given in 


the Kings Mannor, reverſed in 

the Exchequer by Petition, - 98 
F. 

A Feoffement to the uſe of 


: the Husband and Wife for 
their lives, and after to the heirs 


SY 


of the body of the wife begotten 
by the Husband, what eſtate, 17 
Firſt fruits ought to be paid be. 


| fore induction, 958 20 


+ Forfeiture by Tenant for life 
by what Acts, 38 
Forfeiture by a contempt for 
not returning upon a command 
by Privy Seale, and what, and 
how long the forfeiture continy- 
eth, an excellent Caſe, 42,43 
Falſe impriſonment, ſee 
Action. 

Fine, if void for uncertain- 
ty, ; 33 
* Whereit ſhall be directed by 


' | the Covenant, ibid 


8. 


8 the King What ſhall 
- be a good ſurrender there- 
0 


1 


2 
And what ſhall be a good con- 
ſideration therein, 4 
Where ſuch a Grant is aided 
by 43. Eliæ. cap, t,.., . . ibid 
Grant by the King of a rever- 
ſion, nec non manerium de S Hpton, 
TX | 39 
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1. 
4 upon 3. & 4. E. 6. 
for buying of Butter againſt 
two, and one found guilty, 19 
An information againſt one 
for refuling to pay Impoſt for 
Currants,a famous Caſe, 23 
An information for ingroſſing 
1000. quarters of Corne, one 
Defendant found of 700. only, 


| 9 
Informer where he ſhall hove 

a moity upon 23. Elix. but not 
upon 28. Eli. againſt a Recu- 
ſant, 


0 


ſant, 60 
Judgement muſt be paid be- 
fore a debt to the King, 65 
]udges if bound to take notice 
of a generall pardon, 71 
Injunction to enjoy poſſeſſion 
no hindrance to him that claim- 
eth Common therein, 95 
Ioformation of intruſiion in- 
to a Cloſe, and for aſportation 
of 9. Cart loads of wheat, be- 
tween the 24. of March, and 1. of 
OdFober, the Jury found him guil- 
ty of 3. loads the 24, of March, 
and dammages taxed for all, no 
judgement can be given for any 
part, 97,98 
Indentures ſeverall, with ſe- 
verall powers therein to declare 
uſes how to be expounded, ud, 
. ng 


K. 


1 King where he may hy 


J tend for outlawry after ali- 
enation, _ 20 
The King where he may take 
without, jorolment , and what 
Acts amounts to an inrolment, 
3, & 38, & Co 

The King, where he ſhall have 
his rent of the Aſſignee in truſt 
in the Interim before a reaſſign- 
ment made, 39 
The King where he may ex- 
tend a Term conveyed in truſt, 
50, 51 

The King ſhall not charge the 
ſucceſſors of a Biſhop for a ſub- 
ſidie, but the Executor or the 
heire,..'.* .. 3 +2 10 
The King, where he ſhall be 


The Table. 


ordered in equity to perform a 
truſt by an Engliſh Bill, 54. 


King, ſee Judgement, 6 
King, what intereſt he hath by 
an outlawry, 83 


King, where he ſhall have his 
debt of his Debtor, or Truſtee, 


, 91 
King, cannot diſtrain the Cat- 
tell of one Tenant in Common 
for the debt of the other, 96,97 
King may charge the debtor 
of his debtors Debtor, 12, 113 


L. 


] very and ſeifin of Lands in 
2. Towns by Letter of Attur- 
ney countermanded by livery in 


one by the Leſſor himſelf, 97 
Livery if it can be made upon 
the Queens Leſſce, 114 


M. 


Memorandum in the Exche- 


quer, and the operation 


thereof, 5 
Miſnomer of a Corporation 
where it voids a Grant, 15, & 33 
M.lſtriall, and a venire facies de 
novo awarded, 68 
Miſnomer of a Corporation, 


N. 


Node of an uſe, or promiſe 


maketh a man lyable to ex- 
ecute the ſame, 

Notice, /ce Judges, 

Notice of payment upon a 


60 
71 


condition ought to be givea to 
an infant, 


1005õ o 


11 Oxer 
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| The Table. 


O of a Deed muſt be de- 
manded the ſame Term in 
the Common Pleas, but other- 
wiſe in the Kings Bench, note the 
diverſity, - 
Outlawry in Northumberland 
for a debt in Durham. if the King 
or the Biſhop be intuled, 90 


P. 


PAtent of Denization, what 
words therein make it condi- 
tionall, 58,59 | 
Patent where void for falſe 
recitall,or want of confideration, | 
75:76;and 108,109 

Pleas before a Juſtice of Nj 
prius, what allowable, and what 
hot, 31, 82,86 
Plea diſcontinued for want of 
a day given, 89 
A Parliament pardon (the debt 
being agreed withall) relates ab 
initio, 118 


R. 


Remainder whete contin- 
gent, 22 
Rent, Where it muſt be de- 
manded, and where not, 56, 57 
Record, what makes a double 
matter of Record to make the 


S. 
T He Statute of 43, Eliz.cap. 1, 
well expounded, 5, &c. 


The Statute of 33. Hl. 8. cap. 
39. well explained, 51 
Simony in what Cafes, and ex- 
cellent matter thercof, 7% 2. 00 

Statutes of 23. 28. El/z. and 
r. Jacob expounded concerning 
Recuſants, 91,92 

Surrender where counterman- 
dable, 99 
Statute uf 1. Ed. 6. of Chantries 
and the meaning thereof amplie 
debated by the Barons, 113,114, 


T. 


Ithes where due for Head- 
land, 16 
Tithes where diſcharged by 
unity of poſſeſſion, 17 
Traverſe where good, 18 
Truſt where a Recuſant con- 
vic is capable thereof, 39 
Tithes, a preſcription therein 
for the Kings Coppyholder, it 
muſt be tried in the Exchequer, 


| var 
Truſt where forfeitable, 34,3 


The tenth according to the 


|Stature leviable only upbn part 


of the lands out of vhich. &c 35 
Temorem platiti, or Trrorem 
recordi, as good as Recordum pra- 
dictu nw, | 83 
A truſt ina Term by the Wife, 
belongs not to the Husband after 


party ſue by Petition, 38,59 ber deceaſe, uz 
 Recuſancie, ſee 8. 1 v. 
Remitter in what caſes, 93, | 1 
| b 94,Ko. |} I Ses where fraudulent 3. 
Recuſant if chargable for lands Uo, — . £ * 


bought in truſt, and if ſeiſible 
after bis death, and if liable by 


Venire facias de Vicineto of a 
forreſt, 


I. Jacobi, 104,105 


a 


Vſes, ſee Indentures, 18,119 
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— Chancery. 

R:Alys view of the Civill Law. 

Re formasio Legum Eccleſiaſt, 


Cars Collection of Acts and Ordi- 


Dances. 


Statutes of is th and 17 th. C oli. 


Statutes 


A Catalogue of Law Books,&c. F 


Statutes of 7rel:d 2. Volumes. 

St athan's Abridgement. 

SCotcy Laws 2. Volumes. 

Sheppards Epitome of the Common 
and Statute Law. 

——- Touchſtone of Common aſſure- 

ances, _ | 

Marrow of the Law or the Faithfull 
Counſellor, 2, parts. 

Parſon; Guid, or the Law of 
Tythes. 

A Preſidents of Preſidents: 

—— Jaſtice of Peace: 

——- Juſtices Clerks Cabinet Preſidents 

Office of Conſtables, 

Court Keepers Guide. 

—— County Courts, | 

——Propoſa!s for regulating the Law. 

Spelmans Gloflarie, 

Conſtitutions. 

Smalls Declarations. 

Swinburne of Wills. — 

Special] Law Caſes. 

Sclden of Tythes. 

Arguments about Liberty of the 
Subject. 

—£—Priviledges of the Barons in 
Parliament. 

Sea-Lawes in 80 

Shearmans Eſtates Tayle. 

Shipmoney- 

Star- Chamber Caſe, 


to Henry the 7th, 
A to Dyer. 


Dyer, Serjeant Brograve, and Sir 
Tho. Riſden. 

Judge Thorps Charge. 
Tothils Tranſactions in Chancery. 
Treatiſe of Barons. 
Tretmans abridgement of Cooks Reports 
Theloalls Digeſt of Writs, 
Terms of the Law, 


12 Readings vir. of Sir a Sie 


\/Ermons Regulation of the Exche- 


quer. 


WI Reports. 

Veſts Preſidents, 2, parts. 
Womans Lawyer. 

Wiſemans Law of Laws. 

Wingates abridgemeng of the Statutes, 
Body of the Law, 

——Summary of the Common Law. 
———-Statuta pacit. 

Wiltinſons Office of Sheriffs. 

in hits of the praiſe of the Law, 


Stamfords Pleas of the Crown. 
Skeine verberum ſignificat, | 
Stones Readings on the Statute of | 

Bankrupts. 
Stiles Practicall Regiſter. 


＋ Enures of Jeland. 
Table to Edward the zd. ſecond part 
—— Quadrageſimus. 
to Henry the 6th. 


Y 9mm Vage Nlecum. 
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Such Elementa juris-prudentie. 
—— Iuris Fecialis, 
FSpecimen Queſtionum. 


Queſtions and Caſes Reſolved. 
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GAB RIELBE OD EL & THOMAS COLLINsãS. 


165 6. (Viz.) 


Books in Folio. 


T* Compleat Ambaſsador, containing the Let- 

ters and Negotiations of Sir Francis al- 
ſingham, the I. Burleigh, and other eminent per- 
ſons 3 being a perfect Series of the molt remarke- 
able paſlages of State, both at home and abroade, 
in the Reign of Q. Elizabeth of bleiled memory; 
collected by Sir Dudly Diggs. 

The Hiſtory of the Civil Wars of France,writ- 
ten in Italian by Henrico (Catterino UV” Avila, the 
whole fiireen books 3 Tranſlated into Engliſh by 
dir ¶ harle / Cotterel, and VVilliam Ay!csbury. 

Idem the Continuation alone, being ten books. 

A compleat Chronicle of England; begun by 
John Stowe, and continued by Edmund Howes 
Gent. with an appendix of the Univerſities of Eng. 

A French Engliſh Dictionary, with another in 
Engliſh & French,compiled by Randal Corgrave, 
Gent, wherennto are added the Animadverſions, 
and Supplement of Fames Howel Eſq; 

The Liſe and Reign of King Henry the VIII 
written by the Right Honourable Edward Lord 
Herbert of ¶ herbury. 

Annales Veteris Teftamenti, à prima Mundi O- 
rigine deducti, una cum rerum Aſiaticarum, & 
Agyptiacarum chronico; a Temporis Hiſtorici 
Principio, uſque ad Maccabaicerum initia producto, 
Facobo I ſierio Armachano, digeſtore. 

dem, Secunda Part, uſque ad Imperii Veſpa- 
fani Initia, atque E xtrechum Templi, & Rei pub- 
lice Judaicz excidium. deductum AuthoreFacobo 
Uſzerio. % : 

Of Government and Obedience, as they ſtand 
directed and determined by Scripture and Reaſon 3 
in four books, by Jobn Hall of Richmond, Gent. 

Daultons Countrey Juſtice, corrected and enlar- 
ged. by the Authors own hand betore his death ; 
unto which is Annexed, an Appendix.or Abridg- 
ment of all the late Acts, and Ordinances that 
relate to the Ojhce of a Juſtice of Peace, to the 
year 1655 by a Barreſter learned in the Laws. 

J. Ragguazli Di Parnaſſo, or Advertiſements 
from Painallus, in two Ceururies : with the Po- 
litick Touch-ſtone; written Originally in Italian, 
by that famous Roman Traiano Bocalini, and now 
put into Engliſh by the Right — 

Earle of Monmo th 

The Hiſtory of Philoſophy, in eight parts , con- 
taining thoſe on whom the Attribute of Wiſe was 
conferred 3 with the pictures of ſevetal Philoſo- 
phers, by Thomas Stanley Eſq; 

Hiſtorical Relations of the United Frovinces of 
Flanders, containing the Natural conditions of 


the people, with the Forms of Government. With 
the Compleat Hiſtory of the VVars of Flanders , 
written in italian, by the Learned and Famous 
Cardinal Bentivoglio, Engliſhed by the Right 
Hcnourable Henry Earle of Monmouth, the whole 
work Illuſtrated with many figures of the cluef 
Perſonages mentioned in this Hiſtory. 

Politick Diſcourſes; written in Italian by Pao- 
lo Paruta a Noble Venetian Cavalier, and Pro- 
curator of S. Mark, Whereunto is added, a ſhort 
Soliloquy, in which the Author bricfly examins 
| the whole courſe of his Life : Rendred into En- 


glich by the right Honourable , Henry Earle of 
Monmouth. 

E admeri Monachi Cantuarienſis, Hiſtoriz No- 
vorum Sive Sui ſeculi, res Geſtas ſub Guilielm. 
I & IIc Henric. I. Emiſit Foannes Seldenus. 

Seldeni Mare clauſum, ſeu de dominio matis. 

Notes and Illuſtrations on Palæalbion. 
The Hiſtory of the Reign of King Henry the VI1 
written by the Right Honourable Francis Lord 


— —f—ü¹ mUu— ! — 


Verulam Viſcount S. Alban; unto which is an- 
nexed a very uſeful Table. 

Orlando Furioſo, in Engliſh Heroical verſc; Il- 
luſtrated with Figures, with an Addition of Epi- 
grams 3 by Sir ahn Harrington. 

The Marrow of the French Tongue, by John 
IWoodroeph Gent. 

Pyrotechnia, or the Art of Fire works, with an 
addition of Logarithwes ; by Fohn Babington , 
Student in the Mathematicks. 

Devotions upon certain Feſtivals, Piouſly, and 
Learnedly expteſt in Meditations, by that Accom- 
pliſh; Gent. alliam Auſten, of Lincolnes Inn. Eſqʒ 


Books in Copartnerſhip 


with W. L. and D.P. 

A Collection of Accs in the year 1648, 1649, 
1650, 1651, very uleful, eſpecially for Juſtices 
of the Peace, and other officers, with ſeveral other 
Ordinances of like concernment, by Henry Scobel 
Eſa; Clark of the Parliament, and Clark of bis 
Highneſſe Council, 

A Collection of all thoſe Ordinances, Pro- 


Henry | clamations, Declarations, &c, which have been 


printed and publiſhed ſince the Government was 
eſtabliſhed in his Highneſs the Lord Protector, 
(viz) from Decemb. 16. 1653. unto Septemb. 
3. 164. with their ſeveral dates, and Depen- 


| 


dencies, comprized in a leſter volume then before, 
for the better uſe and benefit of the Reader, prin- 
ted by bis Highnels Printer. 

- AT. 


